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This Guide, originally published in March 2003, has been an important tool for NRECA members as they confront natural disasters and work with emergency responders and FEMA to get the lights back on.

I am grateful that, once again, Ernest B. Abbot, former General Counsel at FEMA, has provided co-ops with his expertise as the principal author of this updated Guide.  Ernie has revised the Guide to reflect changes in FEMA’s  rules and procedures since 2003, as well as to reflect the very helpful FEMA Fact Sheet, Document DAP 9580.6, which sets out specific guidance to electric cooperatives (and other private, non-profit entities eligible for FEMA funding) as we pursue reimbursement for storm related damages as well as hazard mitigation.  In addition, a new Appendix reviews co-op legal appeals to FEMA rulings, as a learning tool for our members.  

	We hope that this Guide provides helpful information and guidance to NRECA members as the frequency of natural disasters seems to increase and the availability of federal disaster relief funding decreases.

	Please let me know if there are issues that you would like to see addressed in future editions of this guide.  


                                                            Martha A. Duggan
					Senior Principal, Regulatory Affairs
					NRECA
					March, 2013
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	Every year, rural electric cooperatives lose poles, lines, and transformers to ice storms, thunderstorms, floods, hurricanes and the like. If this damage is caused by a major disaster declared by the President of the United States, then many of the cooperatives’ response and recovery costs are eligible for reimbursement through grants from the Federal Emergency Management Agency[footnoteRef:2] (“FEMA”).   These grants, authorized by the Robert T. Stafford Disaster Relief and Emergency Assistance Act[footnoteRef:3] and administered under FEMA’s “Public Assistance Program,” [footnoteRef:4] can amount to tens of millions of dollars and are critical to the ability of cooperatives to recover from disasters.  Cooperatives must know how to protect their eligibility for these funds – and can do so only by understanding applicable FEMA rules, policies, guidance, and practices. [2:  As of March 1, 2003, the Federal Emergency Agency became a part of the new Department of Homeland Security (“DHS”).  The Post-Katrina Emergency Management and Reform Act, P.L. 109-295 (2006) confirmed that FEMA would maintain its separate identity within DHS. ]  [3:  The Robert T. Stafford Disaster Relief and Emergency Assistance Act, as amended (“Stafford Act”) is codified at 42 U.S.C. §§5121-5207.  P.L. 100-707 (2007).]  [4:  The Public Assistance Program is authorized under Sections 403, 406, 407, and 502 of the Stafford  Act,  42 U.S.C. 5170b, 5172, 5273, and 5192.  Implementing regulations are at 44 CFR Part 206 (Subparts A, B, C, G, H, & I).  ] 


	FEMA has published a number of handbooks and other policy documents generally describing its disaster grant programs and the disaster grant application process.[footnoteRef:5] However, these publications are directed to disaster applicants generally, and do not focus on the particular issues faced by electric cooperatives. This Guide describes the basic concepts governing FEMA’s grant program as they relate to electric cooperatives.  It then identifies the most common problems that cooperatives have encountered in dealing with FEMA—and shows how cooperatives can avoid triggering either a FEMA denial of eligibility, or a retroactive request by FEMA for return of grants funds already provided and already spent.  [5:  See FEMA Publication 323, Public Assistance Applicant Handbook (March 2010); FEMA Publication 322, Public Assistance Guide (June 2007); FEMA Publication 321, Public Assistance Policy Digest (January 2008), and FEMA Publication 325, Debris Management Guide (July 2007). All of these publications can be obtained online at  http://www.fema.gov/government/grant/pa/policy.shtm. ] 


[bookmark: _Toc312922928][bookmark: _Toc309401179][bookmark: _Toc332113178]Summary of Issues in FEMA Public Assistance Program
	FEMA’s Public Assistance Program appears simple.  FEMA is authorized to provide assistance reimbursing “not less than 75%” of the “eligible cost” of certain emergency measures—including debris removal and emergency power restoration—and the “eligible cost” of repairing, restoring, reconstructing, or replacing the facilities of eligible applicants damaged by a declared major disaster. Only state and local governments, public authorities, and “nonprofit entities providing government-type services” – which include the utility services of electric cooperatives – are eligible for assistance under this program. Accordingly, if a major disaster is declared, a cooperative should receive a check covering from 75% to 100% of the cost of temporary “emergency measures” to restore power, and of the cost to repair, restore, reconstruct, or replace its damaged lines, poles, transformers, generators, vehicles, and other facilities.  In addition, some costs that will serve to reduce the future vulnerability of co-op facilities to disaster damage may also be eligible, as long as the expenditures are approved by FEMA in advance. 

	While the program can be described simply, there are a number of troublesome issues that can trip up the unwary. Here is a checklist of issues that are of particular importance to rural electric cooperatives and that are discussed in order below:
1. Is there a disaster declaration?
2. Failure to include damage to cooperatives in disaster declaration requests.
3. Establishing that an electric cooperative and its facilities are eligible:
a. Cooperatives as eligible “nonprofit” entities.
b. Eligible work must be the cooperative’s “legal responsibility.”
c. Qualifying facilities and ancillary services.
4. Work performed by the cooperative to respond or recover from the disaster is eligible for assistance.
5. Debris Removal Complications.
6. “Emergency Protective Measures” and Power Restoration.
7. Emergency measures vs. permanent repairs:
a. Operating costs and lost revenues excluded.
b. Eligibility of system improvements.
8. Federal Restrictions on Costs Incurred in performing Eligible Work:
a. “Reasonable Costs” and Competitive Procurement.
b. Form of Contract: Time and Materials contracts disfavored.
c. Mutual aid.
d. Labor Costs for Emergency Work.
e. Duplication of Benefit: Insurance.
9. Audits and Appeals.

	Over the last decade FEMA has dramatically expanded the number and scope of its publications that provide guidance to applicants and to FEMA’s own staff about what is and is not eligible for assistance.  Most significantly for cooperatives, in 2009 FEMA published a “Fact Sheet” specifically dedicated to “Electric Utility Repair” that settled a number of issues that electric cooperatives had struggled with for years.  Nonetheless, there are still a number of areas where FEMA’s rules or policies are unclear, and interpretation of these policies by FEMA field staff – many of whom are temporary employees – can be inconsistent.  Even when no problems arise when FEMA approves and provides funds to a cooperative, a cooperative may face demands for return of funds during the ‘closeout’ and audit phases of the disaster grant, when grants are reviewed by new agency or audit officials without any prior contact with the cooperative.     

[bookmark: _Toc312922929][bookmark: _Toc309401180]	We hope that this Guide will help NRECA member cooperatives better understand FEMA’s rules and policies and how to obtain and retain all of the disaster assistance for which the cooperative is eligible. 

[bookmark: _Toc332113179]DISASTER DECLARATIONS 
	FEMA disaster assistance grants to cooperatives are only available – 
· If the cooperative’s facilities are in a state in which the President has declared a major disaster, and
· If the cooperative’s facilities are in a county in which FEMA has activated its Public Assistance Program due to the scale of damage in that county.  

	While many disasters are “declared” without factoring in the damage to cooperatives, the damage suffered by electric cooperatives is occasionally critical to the President’s determinations of whether a disaster event is big enough to justify federal assistance in a state—and whether the declaration will extend to the particular counties in which a cooperative suffered damage. This is particularly likely in events—such as ice storms—where damage to infrastructure is concentrated on overhead lines.

[bookmark: _Toc312922930]	A brief review of the process of disaster and emergency declarations will help demonstrate what a cooperative should do to avoid losing out on federal funding because its damages are not reflected in declaration requests. The review is relevant primarily to “close calls”—events in which destruction is not so substantial that the need for a disaster declaration and federal assistance is obvious.[footnoteRef:6] [6:  In the event of an unusually catastrophic event, shortened procedures are available. 44 CFR §206.36(d).] 

Cooperatives should work to ensure that state emergency management officials are aware of damage to cooperatives while the Preliminary Damage Assessment process is underway. 

[bookmark: _Toc332113180]Preliminary Damage Assessments
	The Stafford Act requires that before the President can declare a major disaster in a state or territory, its governor must ask the President for a declaration, and tell the President that the “situation is beyond the resources of state and local government”. Immediately after a disaster event occurs, a damage assessment team of state and FEMA officials tours the disaster area and prepares a preliminary damage assessment (PDA) identifying the impact and magnitude of damage to individuals, businesses, the public sector, and the community as a whole.[footnoteRef:7] The governor includes the data from this joint assessment in his request for a declaration, and FEMA staff then applies numerical tests to the data in making their recommendation to the President on whether the situation is in fact beyond the capability of state and local resources, thus warranting a federal declaration.[footnoteRef:8] The numerical tests that “indicate” that a federal declaration for Public Assistance may be appropriate are currently:  [7:  44 CFR §206.33.]  [8:  See 44 CFR §206.48(a)(1) for state-wide indicator and FEMA Readiness, Response and 
Recovery Policy No. 9122.1 for county-wide indicator. Both indicators are adjusted annually for inflation.] 

· Estimated damage under the Public Assistance Program of $1.35 per capita (as of October 1, 2011) in the state.[footnoteRef:9]  This per capita indicator is adjusted annually for inflation. [9:  See, Notice of Adjustment of Statewide Per Capita Impact Indicator,  76 Fed.Reg. 63936-02 (October 14, 2011).] 

· Estimated damage under the Public Assistance Program of $3.39 per capita (as of October 1, 2011) in the county.[footnoteRef:10]  This per capita indicator is adjusted annually for inflation. [10:  See Notice of Adjustment of Countywide Per Capita Impact Indicator, 76 Fed.Reg. 63936-01 (October 14, 2011).] 

· Even if these indicators are not met, a declaration may be recommended if there are “extraordinary concentrations of damages . . . particularly where critical facilities are involved.”[footnoteRef:11] [11:  44 CFR §206.48(a)(2).] 

· A county adjacent to one declared under the county-wide indicator test will generally also be declared even though damage in that county does not reach the county wide impact indicator level.

	An electric cooperative affected by a disaster event must make sure that its damage is included in this preliminary damage assessment process.  If damage to cooperatives is ignored, a cooperative’s county could be excluded from a declaration. Several factors could allow cooperative damage to be overlooked:
1. First, damage to electric cooperatives may be geographically dispersed, making damage estimates more difficult to obtain within the time required for inclusion in the governor’s letter.
2. If there is delay in getting damage assessment teams into rural areas to observe damaged facilities, a cooperative may already have made significant repairs before the assessment teams get there. The scale of the damage will then be less observable by damage assessment teams.If damage to cooperatives is ignored, a cooperative’s county could be excluded from a declaration.

3. In some disasters, even though most of the damage has been suffered by cooperatives, county officials have not been willing to dedicate resources to include damage to cooperatives in estimates of county damage.
4. In counties that include both heavily populated areas and rural areas served by cooperatives, the amount of damage may not reach the $3.39 per capita level even though the damage is devastating to the cooperative.

	Whenever a cooperative incurs significant damage from a storm event, but that damage is not in a county that has been declared a federal disaster area, the cooperative should follow up the PDA process and be sure that its documented damages have been included in the information provided to FEMA for its declaration recommendation. In addition, where a cooperative is devastated, but the county has not exceeded the “county-wide impact indicator” ($3.39 per capita in 2011), the cooperative should argue that the “extraordinary concentration of damage” to “critical facilities” justifies a declaration.
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[bookmark: _Toc332113182]Cooperatives Must Demonstrate Their Non-profit Status 
	The Stafford Act authorizes disaster grants only to state and local government entities and to nonprofit organizations that perform what FEMA calls “government-type” functions open to the public.[footnoteRef:12] FEMA regulations define nonprofit organizations as those with either an effective ruling letter from the IRS granting tax exemption, or with “satisfactory evidence from the state that the non-revenue producing organization or entity is a non-profit one organized or doing business under State law.”[footnoteRef:13] Rural electric cooperatives generally meet FEMA’s nonprofit test under both prongs of FEMA’s regulation. Rural electric cooperatives are eligible for exemption under Section 501(c)(12) of the Internal Revenue Code,[footnoteRef:14] and are also organized under state laws that require nonprofit operation either directly or indirectly. [12:  44 CFR §206.221(e) and (e)(2): ]  [13:  44 CFR §206.221(f)]  [14:  Internal Revenue Code of 1954, as amended, Section 501(c)(12). A cooperative must meet establish that its revenues come primarily from its members, subject to certain exemptions, in order for this exemption to apply.] 


	If FEMA staff challenge a cooperative’s eligibility for federal disaster assistance, the cooperative should provide to FEMA’s Public Assistance coordinator for the disaster either its effective ruling letter from the IRS, or the state cooperative law under which the cooperative is organized, demonstrating its nonprofit status.  This should be sufficient.Have documentation of the cooperative’s non-profit status (IRS letter or non-profit organization under state law) available for FEMA auditors. 


	At least one cooperative has encountered a delay in being determined an eligible “non-profit” utility, after FEMA regional staff struggled with unfortunate wording in the definition of “non-profit” in FEMA’s Regulation.  The problem arises because 44 CFR 206.221(f)(2)) describes an eligible “non-profit” as a “nonrevenue producing organization or entity”.  Regional staff could not understand how a cooperative could be viewed to be “nonrevenue producing” when the cooperative clearly generates revenue (though not “profit”) from the sale of power.  This adverse interpretation of the regulation was overturned by FEMA Headquarters after inquiries from NRECA. Should a cooperative face this challenge, it should ask for NRECA’s help in seeking clarification from FEMA.
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[bookmark: _Toc332113183]Repair of Damage to Cooperative Facilities Must Be the Cooperative’s “Legal Responsibility”
	Since government entities and nonprofits are eligible for disaster assistance, and for-profit businesses are ineligible for assistance, FEMA frequently must figure out whether it is an eligible or ineligible entity that had responsibility for a structure at the time a disaster occurred. This arises in a number of ways that are important to cooperatives. A cooperative might be a partial owner of a damaged generating plant whose other owners were investor-owned utilities. Or a cooperative might have leased space on its poles to a for-profit telecommunications or cable television provider—or signed a contract under which a private contractor has physical possession of a facility while it is under construction.  How does FEMA determine whether the repair of a facility falls under the cooperative’s responsibility and is eligible for assistance? 

	FEMA rules and policies provide that it will look to the applicable legal documents establishing who has legal responsibility for repair or restoration of a damaged structure. Thus, where eligible public or nonprofit applicants have contracted with ineligible applicants to transfer control of a structure—for example, by lease or in a construction contract—assistance is available to the eligible applicants only to the extent that they are “legally responsible” for performing the work.[footnoteRef:15] This most frequently occurs in connection with construction or remodeling projects; construction contracts generally give the contractor control of the facility during construction – and place responsibility for any damage occurring to the property (whether caused by the contractor or not) on the contractor.  [15:  44 CFR §206.223(a)(3).] 
Where a cooperative’s leases or other contracts give ‘legal responsibility’ for repairs to a FEMA-ineligible entity – the cooperative must be sure that that entity has proper insurance. 


	Another situation is where a cooperative is either buying or selling transmission or distribution assets.  For example, one cooperative signed a contract for purchase of a distribution system from an (ineligible) investor-owned utility.  The sale required regulatory approval – and a disaster struck while approval was pending.  Even though the contract placed the cost of repairs on the cooperative, FEMA refused to find these costs eligible for assistance because the sales contract did not make the cooperative “legally responsible” for the repairs.[footnoteRef:16]   [16:  See denial of Second Appeal by FEMA in Mid-Kansas Electric Company, LLC, FEMA-1675-DR-KS, 09/03/2008 available as of December 23, 2011 at http://www.fema.gov/appeals/viewAppeal.do?action=Init&viewType=brief&appealId=3364. ] 


	Whenever there is doubt about the eligibility of a facility because of relationships with other organizations, cooperatives should take particular care in reviewing the adequacy of insurance required of their partners. For example, in construction renovation contracts that will transfer control of a facility to a contractor, insurance must be adequate to cover not only losses that might arise as a result of the contractor’s activity but also the potential total loss of the entire structure.

[bookmark: _Toc312922934][bookmark: _Toc309401185][bookmark: _Toc332113184]Qualifying Facilities
	Nonprofit facilities are eligible only if they provide educational, utility, emergency, medical, custodial care or “other essential governmental type services” to the general public.[footnoteRef:17] FEMA has confirmed that the requirement that non-profit services be “open to the general public” only applies to “other essential governmental type services” and does not apply to utility services. A cooperative’s administrative and operating facilities will clearly qualify under FEMA’s definition of “utility,” which includes “buildings, structures, or systems of energy, communication, water supply, sewage collection and treatment, or other similar public service facilities.” Indeed, under the Stafford Act and FEMA’s regulations, facilities that provide power are considered “critical facilities,” eligible for grant assistance whether or not a cooperative could qualify for a low-interest disaster loan from the Small Business Administration. If a cooperative provides ancillary, nonutility services, FEMA may consider those facilities to be ineligible, particularly if the services are not available to the general public.[footnoteRef:18] [17:  44 CFR §206.221(e).]  [18:  See FEMA Disaster Assistance Policy 9521.3, Private Non-Profit (PNP) Eligibility, available as of December 23, 2011 at http://www.fema.gov/pdf/government/grant/pa/9521_3.pdf. ] 


	Where a single facility has both eligible and ineligible uses (for example, a pole carrying both electric wires and a cable television line), the entire facility will be eligible:
a) only if most of the facility is used for eligible purposes, and 
b) only to the extent of the eligible uses.[footnoteRef:19] [19:  Id., ¶VII.C. and VII.D. ] 
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[bookmark: _Toc332113185]“ELIGIBLE WORK” 
	FEMA’s Public Assistance Program provides grants to electric cooperatives to reimburse the costs of four types of work caused by a declared disaster: 
· “Debris removal” – required for the cooperative to have safe access to its electric system, and to prevent damage to facilities (FEMA calls this work “Category A”);
·  “Emergency Protective Measures” – particularly emergency measures to restore power after a disaster, but which can include a number of other actions to protect life, the public safety and property from immediate threats created by the disaster (FEMA calls this work “Category B”);
· “Permanent Work” to repair, restore, reconstruct, or replace damaged facilities (For cooperatives, FEMA calls this work “Category F – Utilities”); and 
· “Section 406 Mitigation” projects, approved by FEMA before construction commences, to construct improvements to damaged facilities that reduce their vulnerability to future disaster events.
The classification of work as falling into one of FEMA’s Categories of Work, or as mitigation, is extremely important; the classification can affect how big the federal cost share is, how FEMA will calculate the costs that are eligible for assistance, and the ability of the cooperative to incur costs (and be reimbursed for them) without prior FEMA approval.    
[bookmark: _Toc312922936][bookmark: _Toc309401187]
[bookmark: _Toc332113186]Operating Costs and Lost Revenues: NOT ELIGIBLE
	Major disasters impose significant financial costs that do not fit within the four types of eligible work; they do not arise from debris removal, performance of emergency protective measures, permanent repair or replacement of damaged facilities, or mitigation. Three deserve specific mention.  

	First, a cooperative will lose significant revenue during and in the immediate aftermath of a disaster.  It will have no sales while its power lines are down, and even after lines are reenergized, sales may be significantly reduced if member-consumers have evacuated or business customers cannot reopen their doors.  Despite their significance, revenues lost due to a disaster are simply not eligible for assistance.

	Second, a cooperative’s operating costs in the wake of a disaster may increase significantly.  For example, if a disaster has damaged a low cost power generation plant (or transmission lines serving that plant) then the marginal cost of replacement power will almost certainly be higher. But FEMA does not consider increases in operating costs (such as the purchase of more expensive power to replace that supplied by a damaged generating plant) to be eligible for assistance. 

	However, the line between what are classified as ineligible “increased operating expenses” and eligible “emergency measures” is still not clear.  FEMA guidance on utility work specifically states that “Any increased operating expenses resulting from the disaster or lost revenue are not eligible; however, the cost of establishing temporary emergency utility services in the event of a shut-down may be eligible as emergency work.”[footnoteRef:20]  Thus, the cost of renting and operating a portable generator that can supply power to a cutoff part of the system, or the cost of a constructing an emergency interconnection to an investor owned utility to serve a part of the system, may be eligible for assistance.  A cooperative should review changes in its operating costs with care to determine if they may qualify as “emergency protective measures.” [20:  FEMA Applicant Handbook, FEMA Publication 323, March 2010, at page 16.] 

	
	Third, FEMA reimbursement procedures ignore interest and carrying costs incurred by an applicant while waiting for reimbursement from FEMA.  Thus, a cooperative generally will have to pay its employees, vendors, mutual aid crews, and contractor crews well before FEMA disaster assistance funds are made available.  Cash for these payments may well be available only through borrowing.  The interest costs incurred while waiting for FEMA’s grant funds to arrive are not considered by FEMA to be eligible for assistance. 

[bookmark: _Toc312922937][bookmark: _Toc309401188][bookmark: _Toc332113187]Debris Removal: The Basics and Complications for Cooperatives
	The Stafford Act generally authorizes FEMA to assist in the removal of debris from both public and private lands if the removal of debris is found “in the public interest.”  By regulation, FEMA has determined that it is in the public interest to remove debris from public and private property when public health and safety, or significant damage to property, or the economic recovery of the community is threatened. 

	More than half of the disaster assistance provided by FEMA under the Public Assistance Program is for debris removal – and the removal of debris frequently leads to the most difficult emergency management issues for state and local governments and for cooperatives.  FEMA’s “Debris Management Guide”[footnoteRef:21] consists of 260 pages of detailed guidance, primarily focused on removal of debris by local governments and state and local agencies.   These policies include detailed discussion of requirements governing both the procurement of and the permissible form of debris removal contracts.  They also specify the documentation that applicants must develop to assure that they are invoiced only for removal of eligible debris – and describe in detail how local governments should prepare a “debris management plan” in advance of a disaster.   [21:  FEMA Publication 325, Debris Management Guide (July 2007).] 


	The Debris Management Guide does not specifically discuss the removal of debris by electric cooperatives.  However, debris removal by electric cooperatives is also eligible to the extent the debris is caused by the disaster and its removal is the “legal responsibility” of the cooperative.   And debris removal disputes have generated the majority of the “second appeals” that cooperatives have filed from FEMA assistance decisions.  This occurs where removal of debris is required at the cooperative’s own facilities, and along the cooperative’s lines. Debris Removal Has Specialized Requirements for Contracting and Documentation

FEMA has very detailed policies and requirements for debris removal because it is a ubiquitous and costly part of disaster response – and because FEMA has encountered so much waste, fraud, and abuse from applicants and contractors for applicants.
For example:
· Applicants who do not make any efforts to obtain multiple bids for debris removal work
· Contractors who seek reimbursement for debris that pre-dated the disaster
· Contractors who attempt to get paid multiple times for movement of the same truckload of debris.
· City officials who have solicited kickbacks from debris removal contractors.
· Contractors who falsely claim removal of damaged trees. 


	The most significant debris removal challenges for cooperatives arise from high winds/hurricanes/tornados and from ice storms.  In both cases, damage to electric lines and poles is frequently caused by falling trees and tree branches.  Vegetation on the ground is debris, and its removal is eligible – although along public rights of way removal may instead be performed by the local government.  Removal of damaged trees that have not fallen yet can also be eligible – if they are leaning over or hold broken branches that threaten power lines.  However, FEMA will carefully examine tree removal work performed in the aftermath of a disaster to ensure that the work is limited to removal of damaged trees that pose an immediate threat to public safety – and not merely a part of routine vegetative maintenance along power lines.[footnoteRef:22] [22:  See, for example, Sumter Electric Cooperative [SEC], FEMA – 3288 – EM – FL, 3/28/2011 – Tree trimming reimbursement (finding 35% of the debris removal costs to be ineligible because it was typically handled as routine maintenance); South Mississippi Electric Power Association, first appeal decision FEMA – 1604-DR-MS November 4, 2008 (establishing a cutoff date for eligible debris removal date based on FEMA field inspection).  Jasper Newton Electric Cooperative, FEMA 1606 – DR-TX, 1/2/2009 (vegetative maintenance performed 18 months after the disaster not eligible).] 


	Cooperatives should be alert to three types of challenges when performing debris removal for which they hope to obtain reimbursement.  First, they should follow the contracting and procurement guidance for debris removal in the Debris Removal Guide.  Second, with respect to tree work – removal of leaning trees and hanging branches – cooperatives should be aware of the very extensive requirements that FEMA is now placing on tree work.  Time and materials contracts are not generally permitted – at least for any work that will continue after power has been restored to all member-consumers.  And unit price contracts for this work – $ per tree or $ per hanger – are now subject to monitoring and documentation requirements to assure against fraud: applicants are to submit pictures with GPS coordinates of every single tree that is removed.[bookmark: _Toc309296530][bookmark: _Toc312922938][bookmark: _Toc309401189]READ, REREAD, AND REREAD AGAIN
Any cooperative that contracts for removal of debris in a federally declared disaster should read, re-read, and re-read again FEMA’s debris management guidance.   Where possible, a cooperative should obtain written confirmation from FEMA’s federal coordinating officer of the eligibility of its debris removal program, including contracting/competition, monitoring, documentation, and coordination with the community’s debris removal effort. FEMA’s debris management guide includes a sample community debris management plan that should help you avoid a number of debris management potholes.



	Finally, cooperatives should be sure to establish and document that the tree work performed is to remove trees and branches damaged by the disaster, and is not an attempt to obtain federal funding for normal vegetative maintenance.   

	These are relatively sterile quotations from regulations and policy statements—but the importance of close review of debris removal procedures and contract documents cannot be stressed enough. A good portion of the disputes between FEMA and communities arise from disallowance of debris removal costs. Cooperatives must pay particular attention to FEMA requirements for competition in contracting, and to the form of contracts used, and the documentation required for their debris removal work.  FEMA staff is perpetually on the lookout for debris removal cost abuses; the inspector general has prosecuted fraud by unscrupulous debris removal contractors. And one cooperative that used time and material contracts for debris removal after Hurricane Katrina struggled for several years to justify its debris removal costs in the face of millions of dollars of “disallowances” recommended by, and then adopted by, FEMA staff.

[bookmark: _Toc312922939][bookmark: _Toc309401190][bookmark: _Toc332113188]“Emergency Protective Measures”: Power Restoration and More
	Emergency Protective Measures have quite a broad definition; they are actions necessary before, during, or after a disaster to
· Eliminate or reduce an immediate threat to life, public health, or safety; or
· Eliminate or reduce an immediate hazard that threatens significant damage to improved public or private property.

	Because of the critical importance of electric power to the infrastructure of modern life, activities required to restore electric power are considered emergency work: without power, communities and residents lose refrigeration, heat, communications, transportation (traffic lights), medical equipment, and even public drinking water and sewer systems in areas driven by pumps. As a result, a cooperative’s “prudent” and “cost-effective” actions for the “temporary hookup of utilities” to restore power are plainly eligible for assistance without prior approval by FEMA.

	There are a number of other types of Emergency Protective Measures that a cooperative might need to perform in response to a major disaster.  These might include:
· Warning devices (barricades, signs and announcements)
· Security Forces (police and guards)
· Bracing/shoring damaged structures
· Emergency repairs
· Emergency demolition
· Removal of health and safety hazards
· Dissemination of public information and assistance regarding downed lines and other safety concerns
· Emergency communications
In any case, the eligibility of the expenses for public assistance will depend on a demonstration that these emergency measures are within the scope of the cooperatives’ responsibilities as a utility serving the public.  Donations of services and materials to a cooperative’s member-consumers, or to its communities, would be treated by FEMA as donations – and hence not eligible for assistance.[footnoteRef:23] [23:  A more detailed discussion is provided in a memorandum to NRECA dated September 26, 2003 “Eligibility of Miscellaneous Expenses For Federal Disaster Assistance.”  The memorandum is available to NRECA members on NRECA’s website.] 


[bookmark: _Toc312922940][bookmark: _Toc309401191][bookmark: _Toc332113189]Distinguishing “Emergency Protective Measures” from “Permanent Work”
	FEMA distinguishes between its funding of “emergency work”—which reduce imminent threats to life, safety, and property—and “permanent” projects to repair, restore, reconstruct, or replace public infrastructure.  For cooperatives, this classification scheme is particularly difficult because the critical work to restore power to member consumers is frequently both an “emergency protective measure”, because the absence of electric power is itself considered an emergency condition, and a permanent repair.  In many cases, the way in which power is restored in an emergency is by replacing damaged poles and rehanging damaged conductor to code.    

	FEMA tried to explain how to classify work to restore power as “emergency” or “permanent” in 2009, in formal policy guidance on “Electric Utility Repair.”[footnoteRef:24]  FEMA recognizes that “RECs [Rural Electric Cooperatives], municipal utilities, and public power districts work to restore power to customers as soon as possible following disasters.”  “Most repairs are permanent in nature.”   More specifically: [24:  FEMA Disaster Assistance Fact Sheet 9580.6, “Electric Utility Repair, (Public and Private Non-Profit), signed September 2, 2009, available as of December 23, 2011 at http://www.fema.gov/pdf/government/grant/pa/9580_6.pdf .] 

1. FEMA will characterize all temporary work that RECs, municipal utilities, and public power districts perform to restore power to all facilities capable of receiving it, as Category B, emergency work. In these situations, the RECs, municipal utilities, and public power districts make permanent repairs later to bring the damaged components into compliance with appropriate codes and standards.
2. FEMA will characterize work that RECs, municipal utilities, and public power districts perform to restore the damaged facilities to pre-disaster condition in accordance with applicable codes and standards as Category F, permanent work. RECs, municipal utilities, and public power districts can complete permanent repairs immediately after the disaster occurs or after temporary repairs are completed (see item 1 above).
The line established in the guidance appears to be that work to restore power will be treated as “permanent work,” unless the crews restoring power document that they were unable to complete the work fully to code and additional repairs are required. 

	The classification of work as “temporary” or “permanent” can affect funding available to cooperatives. Although the change can be significant, the amount and even the direction of the change are difficult to predict in the abstract.  On the one hand, there is frequently a limited time period in which the federal cost share for “emergency measures” is higher than the federal cost share for permanent work:  the President’s disaster declaration can provide a period of time in which emergency measures are eligible with a 100% federal share rather than the general cost share (usually 75%).[footnoteRef:25]  The 100% cost share is not applied to Category F permanent work.  On the other hand, as discussed in detail in our discussion of “Labor Costs” below, FEMA limits eligibility of labor costs of emergency work.  [25:  FEMA Disaster Assistance Policy 9523.9, “100% Funding for Direct Federal Assistance and Grant Assistance” (6/9/06), available as of December 23, 2011 at http://www.fema.gov/pdf/government/grant/pa/9523_9.pdf  .] 


[bookmark: _Toc312922941][bookmark: _Toc309401192] “PERMANENT WORK”: Restoring Damaged FacilitiesBefore constructing any “improvements” while performing repairs, cooperatives must be aware of FEMA’s policies  that specify which “improvements” it will help fund – and which improvements will jeopardize FEMA funding altogether if not pre-approved by FEMA.

	The Public Assistance Program will fund “not less than 75%” of the “net eligible cost” incurred for the “repair, restoration, reconstruction, or replacement” of cooperative facilities damaged by a declared disaster and located in a county in which Public Assistance Program funds are made available.  If repair/restoration work left a facility exactly the same as it was before the disaster – same design, same type and age of materials, same capacity – determination of net eligible cost is relatively simple.  But it is frequently impossible or just unwise to repair or restore a facility exactly as it was before a disaster – and FEMA has issued a number of policies to explain which changes and ‘improvements’ are eligible for FEMA reimbursement.

[bookmark: _Toc332113191]Codes and Standards
	Reimbursement is generally limited to work required to restore a facility “on the basis of the design of the facility immediately prior to the major disaster”. But what if a disaster occurs and applicable electrical standards or building codes have changed since the facility was built? In that case, the work required to comply with applicable codes and standards is eligible for reimbursement. FEMA’s regulations[footnoteRef:26] specify which “codes and standards” trigger federal funding of improvements over the pre-existing condition of the building.[footnoteRef:27]   They must: [26:  44 CFR § 206.226(d).]  [27:  See FEMA Public Assistance Guide, FEMA Publication 322, at 28.  See also Second Appeal Analysis, FEMA-1008-DR-CA, PA ID # 000-92040; University of California, Los Angeles, DSR # 02623; Royce Hall (UC Seismic Safety Policy), March 10, 1998.] 

· Apply to the type of repair or restoration required.
· Be appropriate to the pre-disaster use of the facility.
· Be found reasonable, in writing, and formally adopted by the state or local government on or before the disaster declaration date or is a legal federal or state requirement applicable to the type of restoration.
· Apply uniformly to all similar types of facilities within the jurisdiction of the owner of the facility.
· Be uniformly enforced.

	FEMA recognizes local, state, and national codes (for example, the National Electrical Safety Code and RUS standards and specifications for materials, equipment, and construction, which are applicable regardless of funding source) as appropriate when determining eligible cost to repair or replace damaged electrical facilities. But it must be an actual standard – not a mere “tool” to help determine what repairs are “prudent.”[footnoteRef:28]     [28:  FEMA found a U.S. Rural Utility Service Bulletin issued in 2005 (#1724D-106, “Considerations for Replacing Storm-Damaged Conductors”) not to qualify as a code because it did not apply uniformly; it was merely “a tool to assist rural electric cooperatives in making decisions about repairing or replacing damaged facilities in a post-storm environment.” Second Appeal Analysis, Central Electric Cooperative, FEMA-1620-DR-SD, PA ID # 000-U6PMC-00;, DSR # Project 239; Improved Project-Various Sites, 03/25/2008.  RUS subsequently reissued Bulletin 1724D-106 in 2010; the reissued Bulletin is consistent with FEMA’s 2009 Electric Utility Repair fact sheet discussed later in this Guide.] 


	Note that codes and standards are used only to determine how to repair a damaged facility; a disaster event that causes a facility to be out of compliance with electric codes without damaging the facility does not trigger public assistance program funding of the repairs required to bring the facility into compliance with code.  A cooperative faced this situation when the water level in a lake rose so dramatically – 20 feet – that the cooperatives transmission lines were no longer high enough above the lake surface to meet code.  FEMA concluded that the towers themselves were not damaged and so the work to relocate the transmission lines out of the lake was not eligible.[footnoteRef:29] [29:  Second Appeal Decision, United Power Association,  FEMA – 1050 – DR - ND, 06/10/1998, affirmed in United Power Ass’n v. FEMA, 2000 WL 33339635 *1, *2 (D.N.D. Sept. 13, 2000).] 


[bookmark: _Toc332113192]Substitution of Materials: Copperweld vs. ACRS Conductor
	Sometimes cooperatives substitute materials when replacing damaged poles and conductor.  FEMA’s Electric Utility Repair Policy specifies how it will determine eligibility in one common situation, where a co-op uses #2 ACSR conductor to replace copper weld conductor:

“FEMA will fund eligible work in accordance with 44 CFR §206.226, Restoration of damaged facilities.  The use of #2 Aluminum Conductor Steel Reinforced (ACSR), however, is considered the lower cost equivalent to replace conductor with equal or lesser amperage capacity, such as copper weld conductor (CWC), hard and soft drawn copper wire, smaller ACSR, and Amerductor. When such conductor is replaced with #2 ACSR, FEMA will fund adjustments of span lengths and pole heights to meet appropriate design requirements.”[footnoteRef:30] [30:  Electric Utility Repair Policy, 9580.6, page 4 of 7.] 


Note that this replacement of #2 ACSR for copperweld is not eligible if the damaged line section is considered repairable. 

	There are other circumstances where different materials are substituted during repair of damaged line segments.  The co-op may not have in stock or readily available a supply of poles that is identical to that which was damaged.  In these circumstances, the co-op should be sure to document its efforts to find the same or similar material and the reason why it chose to change the ‘design’ of the line.

[bookmark: _Toc332113193]Repair vs. Replacement: the 50% Rule and Damaged Conductor
	FEMA regulations provide two tests for determining whether to repair or replace a damaged facility.  A facility is considered repairable:
1. when disaster damages do not exceed 50% of the cost of replacing a facility to its pre-disaster condition; and,
2. it is feasible to repair the facility so that it can perform the function for which it was being used as well as it did immediately prior to the disaster.

	FEMA has detailed guidance on what components of cost can be used in making the 50% rule computation.[footnoteRef:31]  However, replacement decisions on electric assets are generally based not on the 50% rule but on whether a facility –particularly conductor – is so damaged that it cannot be spliced together and re-sagged, but instead must be replaced.  [31:  Disaster Assistance Policy 9524.4, Repair vs. Replacement of a Facility under 44 CFR §206.226(f) (The 50 Percent Rule).] 


	A number of cooperatives in several FEMA regions struggled to obtain FEMA approval of replacement of conductor where the cooperatives’ Engineers concluded that replacement of line was appropriate. These disputes were resolved through a mediation discussion with FEMA regional staff, FEMA headquarters staff, cooperatives’ engineers and management, and NRECA – and the results were then incorporated in the Electric Utility Repair Policy on replacement of conductor.  This Policy includes objective criteria that a co-op can use in making replacement decisions – and allows a cooperative’s Engineer present “additional compelling information” to justify replacement:

“A conductor is beyond the point where it can be effectively repaired when one or more of the following criteria exist within a line section:
1. 25% or more of the conductor spans are damaged. Damage is defined as broken conductors, broken strands, the existence of new (disaster-related) splices, and/or if the conductor is severely pitted, burned, kinked, or damaged in other ways.
2. 30% or more of the line spans are visibly out of sag or do not meet clearances (for example, the conductor does not meet clearance requirements for conductor-to-conductor or conductor-to-ground). 
3. 40% or more of the poles were replaced or need to be replaced or plumbed (straightened) due to the disaster.
4. 40% or more of the supporting structures have a disaster-related damaged component (for example, x-arms, braces, pin, ties, insulators, guys/anchors, or poles).
5. The sum of the percentages of the above criteria is 65% or more. 
6. Other additional compelling information provided by a licensed professional engineer.”[footnoteRef:32] [32:  In Lake Region Electric Cooperative, FEMA – 1678 – DR – OK, 3/05/2010 – Eligible Work, Region VI had denied eligibility of conductor replacement even though the co-op demonstrated that its conductor had been so stretched by an ice storm that it could not be re-sagged, and 25 of 29 sections of conductor failed when tested at between 50% and 100% of tensile strength.  On second appeal, FEMA found the replacement eligible because the conductor could no longer meet the National Electrical Safety Code.  ] 


	Cooperatives with damage to distribution and transmission lines should document damage within each conductor span, line spans that are out of sag, and pole replacements that will allow them to demonstrate that replacement of conductor is eligible under these criteria.  It is not clear that all FEMA Regional staff are convinced that replacement is always appropriate when the objective criteria listed in the policy are met – therefore, information demonstrating that these objective criteria are satisfied must be available to support an administrative appeal if eligibility for replacement is denied.

[bookmark: _Toc332113194]“Improved Projects” Must be Preapproved
	During the rebuilding process there may be improvements that a cooperative wishes to make that are neither required by applicable codes and standards nor designed to reduce potential damage from future disasters.  A cooperative may, for example, wish to increase the capacity of a segment of line to allow service to more customers.   In these situations, the cost of the improvement is not eligible for federal assistance – but installation of the improvement does not jeopardize the eligibility of the damaged facility.  FEMA will declare the project to be an Improved Project, estimate the cost of restoring a facility to its pre-disaster condition and function (including upgrades required by applicable codes and standards), and allow the applicant to use these funds for construction of the improved structure.[footnoteRef:33] [33:  Indeed, if a damaged facility is eligible for assistance, but had become unnecessary to the cooperative’s operations and can be retired and not rebuilt, the cooperative can still obtain reduced federal funding based on the cost of eligible repairs – and use this funding on other  cooperative construction projects.  In this situation, the project becomes an “alternate” or “in lieu of” project subject to a 10% to 25% reduction in federal funding. Stafford Act §406(c). ] 
Improved and Alternate Projects MUST be approved by FEMA  prior to start of project construction.  Failure to obtain pre-approval may render the entire project, not just the Improvement, ineligible for funding.


	There is extensive FEMA guidance on Improved Projects, and what features of rebuilding a damaged facility will trigger the label “improved”.  The primary rule to remember is that whenever there is a chance that rebuilding or restoration might be considered an “Improved Project”, cooperatives should at a minimum discuss the changes with FEMA or the state emergency management agency.  FEMA guidance states:

“Any project that results in a significant change from the pre-disaster configuration (that is, different location, footprint, or size) must be reviewed by FEMA prior to construction to ensure completion of the appropriate environmental and/ or historical review. Grantee approval must be held pending such review.”[footnoteRef:34] [34:  FEMA Public Policy Digest, “Improved Projects”, Publication 321, at page 71.] 


	The preapproval requirement is so important that we reiterate: Failure to obtain preapproval of an improved project can be fatal to any federal funding of the project. The National Environmental Policy Act prohibits the federal government from providing funds for construction projects unless the project undergoes prior environmental review.  By regulation, projects that simply rebuild a damaged facility on the exact footprint of the old facility are categorically exempt from further environmental review.  But changing the footprint of a project – or installing underground cable rather than replacing overhead cable – does not fit within this exemption.  FEMA recently denied a second appeal by an electric cooperative of its installation of underground line replacing overhead line for precisely this reason.[footnoteRef:35] [35:  Second Appeal Decision, Nodak Electric Cooperative, FEMA – 1725 – DR – ND, 09/29/2008.] 


[bookmark: _Toc312922942][bookmark: _Toc309401193][bookmark: _Toc332113195]“§ 406 MITIGATION”
	A disaster is a time not just to rebuild – it is a time to build for the future. The parts of a cooperative’s system that are damaged by a disaster may be old, depreciated, constructed under obsolete codes and electrical requirements, and perhaps designed before growth has substantially changed the distribution of load on a cooperative’s system. While FEMA policies should not determine the improvements which cooperatives incorporate into their rebuilding plans, cooperatives should know when and what proposed improvements may be eligible for FEMA assistance.  

[bookmark: _Toc312922943][bookmark: _Toc309401194][bookmark: _Toc332113196]General Requirements for §406 Mitigation
	Section 406 of the Stafford Act allows FEMA to include, in the work it approves for repair or replacement of damaged elements of a facility, “cost-effective measures that would reduce or eliminate the threat of future similar damage to a facility damaged during the disaster.” [footnoteRef:36]  (Improvements required to meet applicable “codes and standards” are, as discussed above, part of normal repair and replacement and are not considered “mitigation.”)  FEMA makes §406 mitigation grants when it decides that it would not make sense to spend federal funds to reconstruct a facility to be just as susceptible to collapse as it was before the disaster.  [36:  The very short regulation governing this “§406 Mitigation” is 44 CFR §206.226(e).] 
FEMA may fund upgrades that will reduce future damage.


	While these grants are discretionary and must be formally approved by FEMA before construction can begin, FEMA has adopted a formal written policy specifying the types of upgrades to infrastructure systems that are eligible for federal funding.[footnoteRef:37]  Under this policy, FEMA may approve mitigation measures—beyond those required by applicable codes—instead of a mere repair and return to pre-disaster condition if they meet the following requirements: [37:  Readiness, Response, and Recovery Policy No. 9526.1 (August 13, 1998).] 

1. The measure must be related to eligible disaster related damages, in the sense that the proposed mitigation work must be performed as part of repair of the damaged elements for which restoration work on a facility is performed.
2. The measure must directly reduce the potential of future, similar disaster damages to the eligible facility.
3. The measure must be “cost-effective.” 
While an applicant can provide its own analysis to demonstrate the cost-effective analysis of a mitigation measure, the following measures are deemed to be cost-effective if the combined cost of the repair and mitigation measure either (i) costs less than 115% of the cost of the eligible repair alone on a “particular project” or (ii) costs less than 200% of the cost of the eligible repair alone on a “particular project” and is one of the following ten types of mitigation measures listed below:
a) Pad-mounted transformers—elevating above the base flood elevation, or lowering them or burying them in non-flood, high-wind areas
b) Using multiple poles to support transformers
c) Burying lines
d) Anchoring or otherwise protecting fuel tanks from movement in a disaster
e) Replacing damaged poles with higher-class pole, or with a different material pole such as replacing wood poles with spun concrete
f) Adding guy wire or other additional support to power lines
g) Removing large-diameter communication lines from power poles
h) Providing looped distribution service or other redundancies in the electrical service to critical facilities [Note: although it remains in their written Policy, FEMA has indicated that it may remove this category from the Policy because it does not involve repair of a particular facility.]
i) Anchoring of mechanical and electrical equipment in critical facilities
j) Bracing of overhead pipes and electrical lines to meet seismic loads
The cost used in the calculations includes equipment costs. It includes labor costs as noted below. And it includes the costs incurred under any mutual aid agreement and the cost charged under repair/restoration contracts. If the mitigation measure does not meet either the 115% or the 200% guidelines, FEMA nevertheless may approve the project if it is otherwise shown to be cost-effective.

	Proposed projects must be approved by FEMA prior to funding. They will be evaluated for cost-effectiveness, technical feasibility, and compliance with statutory, regulatory and executive order requirements. In addition, the evaluation must ensure that the mitigation measures do not negatively impact a facility's operation or risk from another hazard.

[bookmark: _Toc312922944][bookmark: _Toc309401195][bookmark: _Toc332113197]Defining a Mitigation “Project”
	The list of mitigation measures considered by FEMA to be cost-effective if the 115% and 200% guidelines are met includes many, if not most, of the mitigation techniques available for cooperative transmission and distribution systems.  We stress that reimbursement is available only for the cost of a “particular project” and that the 115% and 200% tests are computed with respect to that “particular project.”  Co-ops should take care in delineating the extent of mitigation efforts. 

	The following example demonstrates how the definition of a “particular project” can affect whether the project meets the 200% test and hence is deemed cost-effective.  Consider this scenario:
· 20 miles of damaged line.
· The line could be repaired by replacing it overhead in pre-disaster condition for $5/mile or $100 total.
· The 5 miles of line most susceptible to damage could be buried (as allowed in the Policy Appendix) for $20/mile or $100 total for that segment of line.
In this situation, if 5 miles of line are buried (a mitigation procedure) and 15 miles restored to pre-disaster condition (not a mitigation measure), then FEMA would probably define the “particular project” for mitigation purposes only as placing the 5 miles underground. That project must meet the applicable guideline—in this case, the 200% guideline. In our example, the costs of burying the 5 miles would not be reimbursable, since it would exceed 200% of the cost of restoring then line to pre-disaster condition. If, however, the cooperative is able to demonstrate that it has an integrated plan for upgrading the 20-mile segment, that the selection of mitigation technique for different facilities in that segment depend on objective criteria, and that the cost of implementing the total mitigation plan, including repair, meets the applicable guidelines, then FEMA may be persuaded to approve the entire 20-mile project as cost-effective.

[bookmark: _Toc309401196][bookmark: _Toc312922945][bookmark: _Toc332113198]Preapproval Required for Mitigation Projects
	Remember that FEMA’s list of cost-effective measures does not constitute preapproval for reimbursement of the costs of those items.   Cooperatives must obtain approval from FEMA before undertaking any mitigation project.  Failure to obtain preapproval from FEMA may jeopardize funding not only of the mitigation portion of the project, but also eligible funding for the entire project.  Mitigation projects may not have a categorical exemption from federal environmental requirements, and FEMA cannot fund a project that was constructed without environmental review.  
Cooperatives should work with FEMA and its state emergency management agency to ensure that approval of mitigation projects can occur prior to construction.  Failure to obtain approval may jeopardize all funding of the project.  

	Mitigation of damaged facilities can be most cost effectively performed as part of the repair of facilities.  However, cooperatives will generally make these repairs during emergency power restoration in the immediate aftermath of a disaster – before any FEMA officials are on the scene to approve mitigation proposals. The challenge for cooperatives is to identify potential mitigation options in advance of disaster events – and then to discuss these with FEMA.   FEMA welcomes pre-disaster discussions of emergency, repair, and mitigation options. While FEMA will generally not formally approve for reimbursement, on a case-by-case basis, the costs of any activities before a disaster occurs, the cooperative may be able to develop a system for quick review and approval of uncontroversial cost effective mitigation measures.

[bookmark: _Toc312922946][bookmark: _Toc309401197][bookmark: _Toc332113199]Other FEMA Mitigation Programs
	This paper is focused on the Public Assistance Program, under which FEMA funds the rebuilding of damaged facilities after a disaster.  Cooperatives should also be familiar with other potential sources of funding of disaster mitigation costs.  FEMA has both a Pre-Disaster Mitigation program (“PDM”), Section 203 of the Stafford Act) and a post-disaster Hazard Mitigation Grant Program (“HMGP”), Section 404 of the Stafford Act). [footnoteRef:38]  Under both programs, a cooperative may be able to obtain federal grants financing “up to 75%” (and usually exactly 75%) of the cost of an applicant’s mitigation project – if that project is approved by FEMA.  Mitigation planning is considered a critical part of the mitigation process, and mitigation projects must be consistent with, if not incorporated in, the Hazard Mitigation Plan of the community.   [38:  42 USC §5133 and 42 USC 5170c, respectively.  Unified application guidance for FY 2012 was available as of December 29, 2011 at http://www.fema.gov/library/viewRecord.do?id=4225,] 


	Cooperatives are directly eligible to apply for the HMGP program. Private non-profit organizations such as cooperatives are not eligible to apply for PDM grants; “however, they may request a local government to submit an application for their proposed activity on their behalf.”  Funding for HMGP grants may be available in the aftermath of a disaster because Congress has authorized FEMA to use, after a disaster, moneys appropriated to the Disaster Relief Fund for mitigation projects in accordance with a formula.  FEMA can use for HMGP grants an amount equal to 15% of the total amount spent in a disaster up to $2 billion (with lesser percentages for larger disaster expenditures.[footnoteRef:39]   Funding for PDM grants depends on annual appropriations. [39:  Stafford Act §404(a), 42 USC §5170c(a).  The percentage available is increased to 20% if the state has an improved mitigation plan that has been approved by FEMA.  Stafford Act §322(e), 42 USC §5165(e). ] 


	There are two critical differences between HMGP/PDM grants and the mitigation that can be approved through public assistance program grants.  First, mitigation projects under HMGP must compete for limited funds with projects submitted by other FEMA-eligible governments and non-profit entities.  It is not enough just to demonstrate that the project is “cost effective” and will “substantially reduce the risk of future damage, hardship, loss, or suffering in any area affected by a major disaster.”  The cooperative must also persuade the state government (which submits funding priorities to FEMA) and FEMA that its mitigation project is better than competing applications. 

	Second, HMGP/PDM grants can be far more flexible that mitigation grants available under the Public Assistance Program.  The §406 Mitigation in the PA program is limited to mitigation measures that are constructed as part of the repair of a damaged facility. They cannot be used to construct a new facility – such as a backup interconnection.  This limitation does not apply to HMGP and PDM mitigation.  

	Cooperatives have had some success in obtaining HMGP funding for mitigation projects – particularly where facilities suffer from repetitive damage and where damage causes extended power outages in a relatively large number of member-consumers.  Undergrounding or significantly strengthening these facilities can more easily be shown to be cost effective.  

	Further information about these programs is available from NRECA.  Guidance on how to apply for mitigation grants under these programs is available from FEMA.[footnoteRef:40]  Cooperatives should also discuss program requirements and eligibility with their state emergency management agency and its State Hazard Mitigation Officer (SHMO). [40:  Unified Guidance for all of the FY 2012 mitigation programs, including HMGP and PDM, was available at http://www.fema.gov/library/viewRecord.do?id=4225 (as of December 29, 2011).] 


	The success of cooperatives in obtaining funding under these programs will depend in large part on state and local governments’ inclusion of mitigation of cooperative facilities in state and local hazard mitigation plans.  We encourage cooperatives to participate in their government’s hazard mitigation planning activities where possible.     
[bookmark: _Toc312922947][bookmark: _Toc309401199]
[bookmark: _Toc332113200]“ELIGIBLE COSTS”
	The Public Assistance Program is a federal grant program and therefore subject to the Common Rule specifying uniform administrative requirements for grants to states and local governments.  All Public Assistance grants are made to the state government, which then serves as an administrative conduit for subgrants to the eligible local government and nonprofit entities. The subgrants made to a cooperative are grants to reimburse eligible costs the cooperative has incurred—but if a cooperative’s contracts don’t comply with federal grant requirements, it runs the risk that FEMA may  decide that the costs are not eligible for federal assistance.  The overarching principle is that FEMA will reimburse only the “reasonable” cost of assistance – but there are specific regulations that seek to assure that contract prices will be reasonable.

[bookmark: _Toc312922948][bookmark: _Toc309401200][bookmark: _Toc332113201]Competitive Procurement
	First, federal grant regulations applicable to the entire federal government require that competitive procedures be used to procure work funded by federal grants.  There are several exceptions – but only one which deserves extended discussion in this Guide:  That exception occurs when: 

“(B) The public exigency or emergency for the requirement will not permit a delay resulting from competitive solicitation.”[footnoteRef:41] [41:  44 CFR §13.36(d)(4).  This identical language appears in the Regulations of all federal agencies; it was promulgated in a government-wide rulemaking.  ] 

FEMA will reimburse only the “reasonable cost” incurred for   emergency work – and FEMA will generally find costs to be reasonable only if contract prices were determined through competitive procedures or through activation of valid mutual aid agreements. 

	Many applicants for FEMA disaster assistance have misread this rule as allowing sole source procurement for “Emergency Work” funded by FEMA grants.  Beware the emergency exception! You should not assume that you can safely ignore competitive procurements just because the President has found the situation to be “beyond the capability of local resources” to respond or just because you are seeking assistance for what FEMA regulations call Category A and B “emergency work.” FEMA will probably not agree with you that sole source procurement is appropriate for any work performed more than three days after the disaster event.[footnoteRef:42]  [42:  See FEMA Public Assistance Policy Number 9580.4, Fact Sheet: Debris Operations – Clarification: Emergency Contracting vs. Emergency Work, January 19, 2001.] 


	A mayor’s appeal from a denial of assistance based on the city’s failure to competitively bid a debris removal contract is particularly instructive:

“The citizens of the County had no electricity, no heat, no water, and no telephone service. The County’s 800 miles of paved roads were impassable. Emergency vehicles could not serve the County’s citizens. The thaw compounded the problem by creating road washouts over 14 inches deep in some places and leading to severe rutting of the County’s paved roads. The body of one deceased resident remained uncollected for over two days because no emergency vehicle could reach him. The weather forecast included more subfreezing temperatures.  The County faced the possibility of more deaths due to lack of heat, food, running water and other necessities of life unless it could quickly reopen its roads.”[footnoteRef:43] [43:  First Appeal filed by Scott County, Arkansas, FEMA-1354-DR-AR, PA ID#127-99127-00, PW 124 (March 9, 2001).] 


	This county’s appeal was denied.  While the emergency situation clearly justified emergency contracting – to clear roads to allow passage of emergency vehicles - there was plenty of time to obtain several bids or quotations on the contract for all of the months of debris removal that could follow the initial “emergency push” of debris from the roads.  Cooperatives should always use competitive procurement whenever possible – and where it is not possible, cooperatives should assure that the scope of work is limited to the emergency period. 

[bookmark: _Toc332113202]Pre-disaster Contracting and Mutual Aid
	What can a cooperative do to protect itself? First, in the disaster environment, a cooperative should try to protect itself by encouraging at least an informal competition, that is, an effort to obtain bids from multiple sources. It will demonstrate not only that you attempted the best competition possible under the circumstances but also the lowest or reasonable rates that other bidders were willing to charge for similar work. Where some work must be done before any competition can take place, try to limit the scope of the work to allow for competition in later phases. You very well may end up with the same contractor—whose resources will already be mobilized in your community—and you very well may have to pay a higher mobilization fee for the emergency work, but you are far more likely to avoid a denial of reimbursement for your costs.Explore pre-disaster backup contracts, to be activated when a disaster is declared.


	Second, and particularly for cooperatives in disaster-prone areas, cooperatives should explore whether they can benefit from signing reputable disaster contractors to backup contracts, to be activated when a disaster is declared. A cooperative could then run a competition in the pre-disaster environment, when it has working telephones and office systems and time to evaluate the capabilities of the different firms with experience in the major disaster environment.  

	Finally, a cooperative’s mutual aid agreements are, as discussed below, generally considered by FEMA to generate reasonable and eligible costs for performance of emergency work.  

[bookmark: _Toc312922949][bookmark: _Toc332113203]Mutual Aid
	Just as fire companies will respond to calls for help from neighboring communities, cooperatives overwhelmed by disaster have traditionally asked cooperatives outside the disaster area to send their crews and equipment to help with power restoration. Mutual aid is encouraged by FEMA Regulations,[footnoteRef:44] by the National Incident Management System that provides the framework for disaster response across the country,[footnoteRef:45] and by FEMA Policy.[footnoteRef:46]   [44:  44 CFR 13.36(B)(5): “To foster greater economy and efficiency, grantees and subgrantees are encouraged to enter into State and local intergovernmental agreements for procurement or use of common goods and services.”  ]  [45:  See, e.g., http://www.fema.gov/emergency/nims/ResourceMngmnt.shtm. ]  [46:  FEMA Disaster Assistance Policy 9523.6, Mutual Aid Agreements for Public Assistance, August 13, 2007. ] 


	FEMA encourages eligible applicants to enter into written mutual aid agreements in advance of a disaster.   The cost of “Emergency Work” – but not of “Permanent Work” – performed by mutual aid crews is eligible for reimbursement if the costs set forth in the mutual aid agreement are reasonable.  Moreover, FEMA will generally honor the reimbursement provisions in a pre-event mutual aid agreement as long as reimbursement rates have not been ‘jacked up’ due to availability of federal funding.  Mutual aid agreement reimbursement and reimbursement rates must not depend on whether or not a disaster has been declared.  When requesting FEMA reimbursement of mutual aid costs, the applicant must certify in writing to:
1. “The types and extent of mutual aid assistance requested and received in the performance of eligible emergency work;” and,
2. “The labor and equipment rates used to determine the mutual aid cost reimbursement request.” 
Equipment rates are to “be based on FEMA equipment rates, approved State rates or, in the absence of such standard rates, on rates deemed reasonable by FEMA.” Labor rates should be based on actual costs incurred by the responding cooperative for labor (including overtime).

	To be eligible, work performed under a mutual aid agreement must have been requested by the “requesting” cooperative rather than performed by a ‘self-deploying’ cooperative.  
NRECA offers a model mutual aid agreement.

	To assist cooperatives with compliance with these mutual aid requirements, NRECA has made available a model mutual aid agreement that meets FEMA policy requirements.  NRECA encourages all cooperatives to sign the model agreement. Some 90% of NRECA members have done so.  

	There is a glitch in FEMA’s policies applicable to the eligibility of mutual aid costs incurred in restoring power.  The Mutual Aid Policy states that “Reimbursement for work beyond emergency assistance, such as permanent repairs, is not eligible for mutual aid assistance.”  At the same time, FEMA’s Electric Utility Repair Policy states that most work performed during the emergency restoration of power is to be classified – after the fact – as Category F “Permanent Work” if the work is a permanent repair and no further repairs are required.  Some FEMA or OIG personnel might conclude that emergency power restoration by mutual aid crews is ineligible for assistance if this repair is classified as Category F work because no further repairs are required.  NRECA does not believe that this result was intended by FEMA or required by the language of the FEMA policies.  Cooperatives should inform NRECA should their eligibility for reimbursement of mutual aid costs be challenged because emergency restoration of power is classified as permanent work. 
  
[bookmark: _Toc312922950][bookmark: _Toc332113204]Time and Materials
	Electric cooperatives have generally used Time and Equipment contracts for the emergency restoration of power because other contract forms require time for the co-op and the contractor to evaluate the scope and difficulty of the work.  However, federal regulations strongly discourage the use of Time and Materials contracts:

“Grantees and subgrantees will use time and material type contracts only
(i) After a determination that no other contract is suitable; and
(ii) If the contract includes a ceiling price that the contractor exceeds at its own risk.”[footnoteRef:47] [47:  44 CFR 13.36(b)(10).] 


	Time and materials contracts are generally permitted for emergency work performed in the first 70 hours after a disaster event because of the difficulty in developing appropriate unit prices.  FEMA’s Electric Utility Policy now expressly permits the use of time and equipment contracts for the full time period required to restore power service to customers – but requires that the utility justify use of this form of contract as follows:

The use of T&E contracts to repair disaster-related damages to electrical transmission and distribution systems may be eligible for Public Assistance (PA) funding provided the utility owner: 
a) Documents the exigent circumstances that exist and explains why other types of contracts were not suitable; 
b) Documents why a detailed scope of work could not be developed for the repairs; 
c) Ensures that all T&E contracts contain a "ceiling price" that the contactor exceeds at its own risk, a "not to exceed" clause, or are otherwise limited by an applicant issued task order;
d) Performs and documents a price analysis to demonstrate that the hourly rates are reasonable and justifiable under the disaster conditions;
e) Documents the terms of the contract (including mutual aid contracts); and
f) Monitors contractors and keeps good records of work performed.

Cooperatives should be careful to document their compliance with all six of these requirements whenever using time and equipment contracts in the aftermath of a disaster.  Use of time and equipment contracts by cooperatives has frequently been cited by the DHS Inspector General as violations of FEMA Regulations. Further, FEMA’s OIG carefully searches time and equipment records underlying invoices under these contracts to identify possible unreasonable costs.  For example, the OIG recently challenged over a million dollars of the cost the South Mississippi Electric Power Association incurred under time and materials contracts for removal of debris under its transmission lines; OIG compared time sheets for labor and equipment and asserted that it was unreasonable for the number of equipment hours to exceed the number of labor hours billed under the contract.  (Most contractors had equipped all of their laborers with chain saws even if they also operated other equipment.)  FEMA’s disallowance was reversed only after SMEPA filed a request for arbitration.  

[bookmark: _Toc312922951][bookmark: _Toc309401202][bookmark: _Toc332113205]Labor Costs
	FEMA disaster grants are to pay for costs incurred as a result of a disaster – costs that would not be incurred if the disaster had not happened.  FEMA concluded some years ago that this meant that it could not reimburse the cost of the regular time of an applicant’s own employees performing emergency work – because an applicant would have paid these employees even if no disaster had occurred.  Accordingly, FEMA assistance for the labor costs of an applicant’s “force account” labor force removing debris or performing temporary emergency work is limited to reimbursement of overtime and related benefits.  (The cost of work performed by contractors is determined by the terms of the contract itself, assuming the contract price is found reasonable.) By contrast, for permanent repair and restoration work, FEMA typically reimburses all reasonable labor costs, including both straight time and overtime, for all eligible work.  

	FEMA has found it necessary to publish a great deal of guidance grappling with problems created by the ineligibility of regular time of force account labor.[footnoteRef:48]  These problems arise particularly where a cooperative shuffles its workforce around to get more of its employees into the field – from management jobs and administrative jobs back to lineman.  A detailed discussion of these issues for cooperatives has been prepared for NRECA and it is available for NRECA members.[footnoteRef:49]   [48:  FEMA Disaster Assistance Policy 9525, “Labor Costs - Emergency Work” (Nov 16, 2006).]  [49:  See Memorandum to NRECA from Ernest B. Abbott dated September 7, 2010: “FEMA Reimbursement of Labor Costs Incurred by an Eligible Electric Cooperative After a Major Disaster.” ] 


[bookmark: _Toc312922952][bookmark: _Toc309401203][bookmark: _Toc332113206]Duplication of Benefits
	The entire Public Assistance Program is subject to a general statutory prohibition against making federal disaster payments that duplicate benefits.  The prohibition is not limited to duplicated assistance that an applicant in fact receives; it also extends to assistance that FEMA believes to be available to the applicant.[footnoteRef:50] These provisions quite frequently lead to dispute over how much assistance is in fact “available to” the applicant and therefore how much is deducted from “eligible cost” for federal disaster grants. The issue usually arises where an applicant has insurance for some of its disaster losses; it can also arise where there are additional disaster grants or loans available from federal or state agencies or even from charitable organizations. [50:  See Stafford Act §312(c). A person receiving federal assistance is “liable to the United States to the extent that such assistance duplicates benefits available to the person for the same purpose from another source.” (Emphasis added.)] 
The Public Assistance Program prohibits federal disaster payments that duplicate benefits – such as insurance.


	FEMA’s process for taking “assistance from other sources” into account would be relatively simple if insurance policies or rules for other assistance programs, tracked FEMA’s eligibility rules, with specified coverage for each “project” eligible for assistance. All FEMA would have to do would be to reduce the eligible cost for the project by the specified coverage for that project. In fact, however, insurance policies and the rules of other assistance programs rarely track FEMA eligibility rules. Policies combine coverage for both ineligible losses (such as business interruption) and eligible losses (such as restoration of damaged structures). Policies also include overall per occurrence limits or aggregate deductibles; in cases where these limits are exceeded in a policy covering both eligible and ineligible losses, FEMA must make some allocation of proceeds between eligible losses (resulting in a reduction of assistance) and ineligible losses.

[bookmark: _Toc332113207]FEMA as Invisible Party to Insurance Settlements
	Moreover, when dealing with insurance policies, FEMA has grappled with an eligible applicant’s lack of incentive to seek all proceeds due under its insurance policies where, in the absence of insurance, FEMA will fund 75% to 100% of the cost to restore, and in some cases to enhance, damaged structures. The FEMA “insurance specialists” do not view their role as merely deducting actual insurance proceeds from eligible costs, but also deducting the proceeds that should have been received had the insured aggressively sought recovery under the policy. In several cases—frequently as the result of an audit by FEMA’s inspector general—FEMA has deducted from eligible cost its own determination of available insurance over the protest of an applicant that has settled with the carrier for a lower sum.[footnoteRef:51] Further, in situations where an insured applicant reaches a settlement of insurance claims, FEMA has imposed its own allocation of proceeds between eligible and ineligible losses even if the parties to the settlement specify an allocation in the settlement. [51:  For example, Hawaii v. FEMA, 93 F. Supp. 2d 1103 (D. Hawaii 2000), reversed, 294 F.3d 1152 
(9th Cir.2002).] 


	So what should a cooperative do? First, it must be sure to advise FEMA of all potential insurance proceeds. Even more important, it must document its efforts to recover under its insurance policies, separately track insurance proceeds for “FEMA-eligible” losses, and beware of insurance checks that commingle eligible and ineligible losses. If there is a dispute over coverage, and the cooperative believes that it must settle for less than the policy amounts, it should talk to the FEMA staff in an effort to gain their concurrence in the settlement. Remember, if FEMA believes an insurance claim is worth more than the cooperative believes it to be worth, the cooperative may be able to ask FEMA to take the responsibility of litigating the matter against the insurance company—and thus take the risk of losing in court.FEMA deducts insurance proceeds that should have been received had the co-op aggressively sought recovery.



	Finally, if there are any other forms of assistance available to a cooperative, from federal, state, or even charitable sources (including the donated resources discussed below) a cooperative should work, where possible, to make it clear what that other assistance is for, particularly if the other assistance is for losses that are not eligible for FEMA funding. This will help protect the cooperative from FEMA decisions that presume that the other funding duplicates FEMA funding—and then reduce the amount of FEMA grants by the amount of the presumed duplication.

[bookmark: _Toc309401204][bookmark: _Toc332113208]Keeping Track of Donated Resources
	Even if FEMA determines that the cost of a resource is not attributable to the disaster, because it was in essence donated by citizens or by neighboring towns, it remains quite important to keep track of these and any other donated resources. Recall that FEMA Public Assistance grants in almost all disasters are cost shared, requiring a “nonfederal” contribution of from 10 to 25% of eligible costs. Depending on your state law, a portion of this non-federal share might be paid by the state, but usually non-profit cooperatives are responsible for the entire “non-federal” cost share. Under FEMA’s donated resources policy, the value of any resources donated to the cooperative (for example, by a member-consumer helping linemen move debris to allow access to damaged lines) can count toward the nonfederal matching requirement, reducing the cooperative’s obligation to match a federal grant with cash.[footnoteRef:52] Donated resources under this policy can be quite significant, and can include (for example) all of the efforts of residents to do what would be FEMA-eligible emergency work if performed by the local government. [52: ] 
Donated resources can count as part of the “non-federal” contribution.


[bookmark: _Toc312922953][bookmark: _Toc309401205][bookmark: _Toc332113209]AUDITS AND APPEALS
[bookmark: _Toc312922954][bookmark: _Toc309401206][bookmark: _Toc332113210]Administrative Appeals
	The Stafford Act provides for administrative appeals from assistance decisions:

“Any decision regarding eligibility for, from, or amount of assistance under this title may be appealed within 60 days after the date on which the applicant for such assistance is notified of the award or denial of award of such assistance.”[footnoteRef:53]  [53:  Stafford Act §423, 42 USC §5189a.] 

Administrative Appeals of FEMA decisions on eligibility for funding or the amount of assistance must be appealed within 60 days after receipt of the decision from the state.

	The 60 day requirement for filing of appeals is a statutory requirement governing a cooperative’s right to appeal.  As a result, it is very important to comply with this requirement and to document compliance: record the date on which the applicant is “notified” of the assistance decision, and files the appeal within 60 days from that date. Official notification of assistance decisions is received from the state, since the state is technically the “grantee” of all grants under FEMA’s public assistance program and acts as the administrator of all FEMA disaster assistance “sub-grants” to cooperatives.   To be appealable, there must be an actual decision from FEMA: appellants cannot appeal from oral guidance or from recommendations in an inspector general’s audit report. 

	FEMA’s regulations provide for two levels of appeal: the “First Appeal” is filed from the decision of a FEMA field office, and is filed with the state for review and transmittal (with the state’s recommendation) to FEMA’s Regional Administrator.  An applicant dissatisfied from the First Appeal Decision can then file a “Second Appeal”; this appeal is again submitted to the state, which then transmits the appeal with its recommendation to FEMA for decision by the FEMA Assistant Administrator for Disaster Recovery.    The only regulatory requirements governing the substance of a FEMA appeal are that the appeal “shall contain documented justification supporting the appellant's position, specifying the monetary figure in dispute and the provisions in Federal law, regulation, or policy with which the appellant believes the initial action was inconsistent.”  Applicants are free, and even encouraged, to provide new information on appeal.  

	Effective appeals typically:
1. Comprehend and address the rationale for denial of assistance;
2. Are understandable to non–experts;
3. Include copies of relevant documents to allow the reader to understand the issue: and 
4. Involve attempts to obtain more than just automatic support from the State.
[bookmark: _Toc312922955][bookmark: _Toc309401207]
[bookmark: _Toc332113211]Judicial Review is Very Limited
	A cooperative dissatisfied or “aggrieved” with FEMA’s Second Appeal decision has a daunting task in seeking judicial review.  While the statute and regulations and FEMA’s published policies set forth relatively clear criteria for awarding disaster assistance grants, FEMA views all grants made under the public assistance to be discretionary.  And the Stafford Act precludes liability of the federal government “for any claim based upon the exercise or performance of, or the failure to exercise or perform, any discretionary function or duty” of a federal agency or federal employee carrying out the Act’s provisions.   This language has been construed to deny review under the Administrative Procedure Act of discretionary Stafford Act assistance grants, absent constitutional violations.   One class of cases in which courts have agreed to review FEMA assistance decisions on the merits is in situations where FEMA exercises its discretion to approve and pay out funds under the public assistance program – and then seeks return of the funds (through a “de-obligation letter”) after the funds have been spent.[footnoteRef:54]   [54:  Public Utility District No. 1 of Snohomish County, Washington v. FEMA, 371 F.3d 701, (9th Cir. Jun. 2004); see State of Hawaii ex rel. Attorney General v. FEMA, 294 F.39 1152, (9th Cir. Jun 2002).; Graham v. FEMA, 149 F.3d 997, (9th Cir. 1998).] 


[bookmark: _Toc312922956][bookmark: _Toc309401208][bookmark: _Toc332113212]Audits and the Inspector General
	Every disaster assistance grant is subject to audit by the DHS Office of the Inspector General.  Any applicant for assistance must maintain documentation supporting its grant expenditures for “three years after the date of transmission of the final expenditure report.”   The applicant’s “books, documents, papers, and records . . . relating to any activity undertaken or funded” under the Stafford Act must be available for inspection.  Cooperatives must maintain documentation required by the Public Assistance Program for at least 3 years.


	At the conclusion of an audit, the OIG auditors present the results of their draft final audit to the applicant and to FEMA and to state officials, and request comments on the audit findings.  The OIG auditors then submit their final “Audit Report”, including proposed recommendations for action, to the appropriate FEMA official (e.g., the Regional Administrator.  Even if the OIG auditors recommend that FEMA de-obligate significant portions of the disaster assistance grant and recover the funds from the applicant, an applicant cannot yet appeal the OIG Audit Report.  The final agency decision is by FEMA/DHS; appeal is only ripe if the FEMA official implements the OIG recommendation.  

[bookmark: _Toc312922957][bookmark: _Toc309401209][bookmark: _Toc332113213]Arbitration
	When enacting the economic stimulus bill in early 2009, Congress added a new mechanism – arbitration – for resolving disputes in the public assistance program.  This mechanism is limited to disputes arising in the Gulf Coast Region from recovery efforts from Hurricanes Katrina and Rita.   (The process has worked well enough that there are proposals in Congress that would extend a modified arbitration process to all public assistance program decisions.)  Under the current process, cooperatives eligible for arbitration must decide whether to seek arbitration or file an administrative appeal. [footnoteRef:55]  Requests for arbitration must be filed with the Civilian Board of Contract Appeals (CBCA) within 30 days of notification of FEMA’s decision – not the 60 days that applies to Appeals.  The FEMA must then respond within 30 days – although FEMA may ask for extra time to allow it to formulate a settlement offer. The CBCA holds a prehearing conference within 10 days of FEMA’s response – and an oral hearing is then held within 60 days thereafter.   The cooperative filing a request for arbitration must give up its right to an administrative appeal.  The results of the arbitration are binding both on the applicant and on FEMA.   [55:  FEMA’s Rules for Arbitration are at 44 CFR 206.209.] 

[bookmark: _Toc312922958][bookmark: _Toc309401210]
[bookmark: _Toc332113214]CONCLUSION: FIVE TIPS FOR DEALING WITH FEMA
	This report highlights some of the most significant issues that you will grapple with in federally declared disasters. In no particular order, here is a summary of the key strategies cooperatives must follow to protect their eligibility for FEMA funds:  
1. Be straightforward and forthright; develop a positive relationship.  This may be standard practice in all dealings with the government – but relationships are particularly important with FEMA because it has so much discretion in the administration of its programs.  Moreover, there are extremely limited opportunities to seek review of FEMA decisions in the courts – so it is important to help FEMA get it right in the first place. 
2. Understand FEMA eligibility code words.  Many of the disputes that arise between applicants and FEMA arise because the applicant’s cost and management systems have labeled the expenses being tracked with words that are specifically listed as ineligible by FEMA.  Yet frequently, these expenses are not “increased operating costs” or costs to repair (by programming) “undamaged” computer systems, but are part of the necessary cost of repairing or replacing facilities – and so can be eligible.  Care should be taken when establishing records systems to give labels to eligible work that do not automatically trigger disallowance of funding. 
3. Don’t give up on the first denial; FEMA may be wrong.  FEMA staff has been stretched very thin in the last few years, and this means the agency has many disaster employees with only a few years of experience.  Sometimes it requires bumping an issue up to more senior levels to get the correct determination on eligibility.
4. Document work, Contracting Procedures, FEMA promises.  All FEMA disaster assistance grants are subject to FEMA grant regulations and will be audited – by people who were not there when disaster response work was performed.  Cooperatives must make sure that they document all contract and financial transactions and keep these records for three years after project closeout. Any oral instructions/ approval from FEMA should also be documented (if only by sending “thank you for your help emails to FEMA staff that summarize what the Cooperative was advised to do).    This can also help in briefing new FEMA public assistance personnel after staff rotations.  Remember that FEMA closeout staff and OIG auditors will not be personally familiar with any prior commitments or instructions by FEMA officials. 
5. Do not Ignore Procurement Requirements.  A number of audits by DHS Office of Inspector General have focused on cooperative contracting and forms of contracting.  Of critical importance use of competitive procurements or mutual aid to assure that the cost of eligible work is “reasonable,” and limiting use of time and material contracts to emergency power restoration (with a specified cap for total work under the contract).


[bookmark: _Toc332113215]Appendix A
Electric Cooperative Second Appeal and Arbitration Issues

I. [bookmark: _Toc332113216]Debris Removal

[bookmark: _Toc332113217]SUMTER ELECTRIC COOPERATIVE

Issue: Is tree trimming work an eligible emergency protective measure? 

Finding: No.  FEMA determined only debris picked up after the storm is eligible.

Background:  In anticipation of Tropical Storm Faye, Sumter hired a debris removal contractor and crews in standby mode. While waiting for the storm to make landfall, SEC used the crews to perform preventative tree trimming along power lines and documented $1,134,881 in debris removal and tree trimming costs. FEMA documented eligible disaster-related debris removal costs totaling $736,315. The remaining $399,134 for pre-storm work was determined ineligible even though costs were incurred during the disaster incident period of August 18 through September 12, 2008. The regional administrator determined costs associated with pre-storm trimming of undamaged trees were not the direct result of the disaster and that the tree trimming activities were typically handled as part of Applicant’s routine maintenance.

Rationale: Section 502, Federal emergency assistance. 44 CFR 206.225(a)(3)(i)(ii).

[bookmark: _Toc332113218]OKLAHOMA ELECTRIC COOPERATIVE

Issues: 
1. Was the ROW assessment only for disaster-related debris? 
2. Did the cost of the ROW assessment meet the test of reasonableness?

Findings: 
1. No. 
2. No.

Background:  In March, 2008, FEMA prepared Project Worksheet (PW”) 722 to cover the cost of vegetative debris removal along Applicant owned and maintained ROWs. Applicant requested $51,493 in administrative costs associated with identifying vegetative debris – the assessment was for all ROW vegetative interference, not just disaster-related ROW debris. FEMA wrote a version that included $5,149 (10%) of the administrative cost. FEMA officials had approved use of the Davey Resource Group to assist with debris damage assessment. The Regional Administrator denied the appeal, stating that use of the debris assessment software was eligible but only to the extent it met the test of reasonableness. FEMA determined that the assessment cost was equal to 34.7 percent of the total eligible debris removal cost. FEMA compared eligible debris versus ineligible debris that was identified in the assessment utilizing software. The assessment included all ROW vegetative interference not just disaster related debris; eligible debris constituted 10 percent of the overall debris identified in the assessment. Applicant appealed stating that DAP9525.9 Section 324 Management Costs and Direct Administrative Costs, Section VII identifies direct administrative costs as costs that can be tracked, charged and accounted for directly to a specific project. FEMA does not disagree that the use of cost of debris assessment software is an eligible administrative cost. However, all costs must be both eligible and reasonable. OMB Circular A-122.

Rationale: 44 CFR 13.22 Allowable Costs, OMB Circular A-122, Cost Principles for Non-Profit Organizations, Attachment A.

[bookmark: _Toc332113219]JASPER NEWTON ELECTRIC COOPERATIVE

Issue: Do the additional 6,471 trees identified in the survey meet the definition of an immediate threat to health and safety?

Findings: No

Background:  In the aftermath of Hurricane Rita, JNEC identified 4,500 trees that were considered dangerous on the ROW and under Applicant’s jurisdiction for removal. FEMA prepared PW 2545 in March 2006 for $882,000 for debris removal. Later that month, JNEC accepted bids from contractors to perform a full system survey to identify system deficiencies caused by the storm. The survey was completed in January 2007 and identified an additional 6,471 trees to be removed at an additional cost of $1,873,093. In February 2007, a contract was awarded to remove the additional trees identified in the survey. Applicant requested additional funding for debris removal based on the survey. The Regional Administrator denied the request for additional funds because the additional trees identified in the survey were outside the original scope of work.

Applicant submitted its first appeal with the State supporting Applicant’s position; the Region denied the appeal, stating that additional trees identified 18 months after the disaster do not qualify as an immediate threat pursuant to 44 Code of Federal Regulations (CFR) 206.224(a). The original PW was prepared and signed by FEMA with the concurrence of the State and Applicant’s Director of Finance (designated agent). Neither the State nor FEMA were advised in writing that a survey was being conducted to determine additional damage; nor was there any indication that the trees included in PW 2545 were not the full extent of the damage. The exit interview signed on March 22, 2006, by the Director of Finance, effectively stated that all damage surveys in all categories of work had been completed. If any additional damage had been found, pursuant to 44 CFR §206.202, Applicant should have notified FEMA in writing within 60 days of the kickoff meeting held on October 20, 2005. There was no written notification submitted by Applicant indicating that any additional damage had been found. Per 44 CFR §206.204 debris clearance should be completed six months from the date of the disaster declaration; however, the State can extend the deadline an additional 6 months. Extensions beyond the State’s authority must be approved by the Regional Administrator. The Regional Administrator granted Applicant two extensions. The debris removal work was completed on March 28, 2008, at a cost of $930,000 for the removal of 5,000 trees. In its appeal, Applicant asserted that the cost-per-tree used by FEMA in the PW was too low. The average cost-per-tree used in PW 2545 was $197.00; the average cost-per-tree used in the selected contractor’s (Martindale Tree Service) bid was $186.18; and the actual cost-per-tree was $186.00.

FEMA considers the removal of the additional 6,471 trees, identified in the survey, to be routine operational and maintenance activity; and not an immediate threat to life, public health, and safety. It was therefore considered outside the original scope of work and ineligible for reimbursement under the Public Assistance (PA) Program. 

Rationale: Stafford Act 403, 44 CFR 206.224(a).

II. [bookmark: _Toc332113220]Eligible Expenses

[bookmark: _Toc332113221]CITY OF LARNED

Issues: 
1. Is the cost to purchase electrical power from an alternative source an increased operating cost?
2. Are increased operating costs associated with operating the city backup generators eligible under the Public assistance program?

Findings:
1. Yes. 
2. No.

Background:  During the incident period of May 4 to June 1, 2007, tornadoes and storms caused disruption of electrical power supply to the City of Larned. The City activated its stand-by generators to provide power until it was able to provide power again. FEMA prepared PW 853 for $145,553 at 100% Federal funding for power plant operation from May 7-9, 2007; PW 854 for $106,243 at 75% for power plant operation from May 5 – 6, 2007. FEMA deobligated all Federal funding from both PWs because it determined generator costs were increased operating expenses. Although FEMA has determined that the provision of emergency power to critical facilities is an eligible emergency protective measure, the provision of emergency power to the entire city is not considered an emergency protective measure. 

Rationale: Section 403, Essential Assistance, Stafford Act, Public Assistance Guide FEMA 322.

[bookmark: _Toc332113222]NODAK ELECTRIC COOPERATIVE

Issue: Was an environmental review required prior to beginning the repair work?

Finding: Yes.

Background:  During a tornado on July 15, 2007, six electrical poles were broken causing an outage to approximately 255 households. Three of the poles were located in water that was deeper than normal equipment could easily access. Service was restored by temporarily feeding the outage area from an alternate circuit. To permanently restore power, Applicant buried a replacement cable in accordance with its standard practices and energized the new line on July 28, 2007. FEMA wrote a PW for the project but did not obligate funds because it determined that the work was completed prior to the September 7, 2007 declaration date. Applicant completed the project before FEMA could conduct the required environmental assessment. The Regional Environmental Officer determined that the project was not statutorily excluded from the NEPA process.  Applicant appealed FEMA’s decision that the replacement of damaged power lines underground is ineligible for reimbursement – and argued that it completed the permanent repairs as quickly as possible to mitigate future outage problems. The Response and Recovery Division Director denied the first appeal because Applicant completed the project before FEMA could conduct an environmental review as required and outlined in 44 CFR Part 10. NEPA requires Federal agencies to conduct environmental reviews of proposed projects prior to approving funds to ensure that environmental consequences are considered in the decision-making process.

Rationale: 44 CFR Part 10.

[bookmark: _Toc332113223]CENTRAL ELECTRIC COOPERATIVE

Issues: 
1. Should the scope of work be revised to comply with the scope of work associated with the RUS codes and standards? 
2. Should the total project cost be increased to allow additional costs to upgrade to current RUS standards?

Findings: 
Second Appeal Decision, October 2009
1. No, the submitted codes and standards do not meet criteria necessary to be included as eligible work. 
2. No, the approved scope of repair in PW 239 will restore system to its pre-disaster function, design, and capacity. Costs should not be increased to cover the cost of ineligible components of work.
Correction of Second Appeal Decision, March 2010:
The Applicant demonstrated that its Appeals had included factual information demonstrating that the line segments at issue would not meet NESC requirements (as well as the RUS guidance); replacement of the conductor was eligible codes and standards.
NOTE: The issue of replacement of conductor is now covered in DAP Fact Sheet 9580.6, Electric Utility Repair (Public and Non-Profit). 

Background:  As a result of severe winter storms during November 27 through 29, 2005, FEMA prepared PW 239 to repair 130 project sites in Applicant’s distribution system. The PW stated Applicant requested an Improved Project; however, the Applicant stated it had not. It requested reimbursement for all costs incurred in repairing these sites including the replacement of significant sections of conductors in accordance with Rural Utility Service (RUS) Bulletin 1724D-106. FEMA adjusted the amount of the PW by $52,410. The Regional Administrator denied the first appeal stating the project remains an improved project with eligible costs capped in Version 1. Central Electric is bound to utilize the RUS standards as they are audited by RUS annually and would not be in compliance if it were to ignore the standards; thus, jeopardizing its funding from RUS. The State also contended that the FEMA Project Officer did not thoroughly review his estimate with Applicant, and that Applicant did not recognize that the codes and standards were not included in the approved repair work. Applicant’s appeal contends reimbursement for conductor replacement and associated work is an acceptable project and addressed the original scope of work in PW 239 and the applicability of RUS Bulletin 1742D-106. Although Applicant did not request a specific amount of additional funds, the State clarified the amount in dispute is $3,582,992. RUS issued Bulletin 1724D-106, Considerations for Replacing Storm-Damaged Conductors, on July 1, 2005. The bulletin lists its purpose as: “Immediately after a major storm like a hurricane, electric utility personnel are very busy and focused on restoring electric service. Often during this period of service restoration and commotion, electric utility engineers or others have to make an immediate decision on whether to simply re-install downed or damaged conductors or to replace them with new conductors. This bulletin provides guidelines that will assist Rural Utility Service (RUS) borrowers to expediently make this decision.”

The Second Appeal Decision concluded that RUS Bulletin 1724D-106 is a tool to assist rural electric cooperatives in making decisions about repairing or replacing damaged facilities in a post-storm environment. It is not a code or standard as contemplated in 44 CFR §206.226(d). Therefore, FEMA is not authorized to reimburse Applicant for costs incurred as a result of following guidelines contained in RUS Bulletin 1724D-106.

Further, FEMA concluded that there was no information in the file to support Applicant’s contention that the existing conductors were damaged to the extent that replacement was required.  FEMA subsequently reversed this determination.

Rationale: Stafford Act 406(e); 44 CFR 206.223(a)(1), 44 CFR 206.226(d)

[bookmark: _Toc332113224]PRINCE GEORGE ELECTRIC COOPERATIVE

Issue: Can Applicant use “small project netting” to make a cost overrun on several small projects eligible, where the cost overruns caused by exceeding approved scope of work?

Finding: No

Background:  Following Hurricane Isabel, FEMA prepared several PWs to reimburse applicant for eligible costs for emergency protective measures and debris removal. PW 465 for $6,205; PW 468 for $22,535; PW 494 for $23,842; PW 556 for $46,164 – the four PWs totaled $170,411, however, since the estimated cost for each PW was less than $57,500, FEMA considered them to be small projects. As such FEMA authorized the State to provide the grants to Applicant based on the estimated costs rather than on a reimbursement basis. Applicant incurred costs in excess of the estimated amount, and requested an additional $364,022 through the “small project netting process”. FEMA determined that Applicant performed work beyond the SOW and denied Applicant’s request. FEMA does not consider cost overruns for individual small projects because these grants are made based on estimates. FEMA will consider “net cost overruns” for all of an applicant’s small projects, provided Applicant completed the approved scope of work for each project. Applicants cannot use the “small project netting” process for small projects that exceed the approved scopes of work. If an applicant believes that the scope of work for a small project is not correct, it must notify FEMA through the State immediately. In this case, Applicant did not notify FEMA until the work was completed. The scopes of work for the PWs defined the levels of effort and costs to remove debris from several sites in each county. FEMA and Applicant’s representative agreed that the levels of effort described in the PWs were adequate to remove all disaster-related debris from the right-of-way that posed threat to life and property. Applicant exceeded the level of effort and cost of each PW by an average of 320%. Therefore, FEMA concluded that efforts beyond those described in the PWs were to remove non-disaster-related debris.

Rationale: 44 CFR 206.203; 44 CFR 206.204; 44 CFR 206.205

[bookmark: _Toc332113225]SNOHOMISH PUBLIC UTILITY DISTRICT

Issues:
1. Is a blended fringe benefits rate for overtime hours eligible for reimbursement?
2. Is FEMA estopped from changing what had been approved? 
3. Are the actual costs for equipment maintenance eligible when FEMA equipment rates are used? 
4. If FEMA had reviewed the record keeping on the issue of the log of equipment usage, does that absolve the subgrantee from later back charges when discrepancies are discovered in the audit?
5. Is the adjustment of the charges for the joint ownership of transmission poles and scrap metal salvage fair? 

Findings:
1. No. Fails to meet FEMA’s eligibility requirements which require that actual expenses be used.
2. No. OIG is authorized to conduct audit.
3. No. FEMA equipment rates include the maintenance cost as a factor imbedded in the hourly rate thus paying for it as an actual cost in addition is a duplicative payment. 
4. No. No basis to reimburse for more than 24 hours per day for use of a specific piece of equipment.
5. No. The income to the subgrantee for the sale of scrap materials resulting from FEMA funded operations must be accounted for in the actual costs. 

Background:  In 1996, Snohomish County PUD incurred costs for repairing lines after two storms. FEMA prepared Damage Survey Reports (“DSR’s”)[footnoteRef:56]  including closing DSRs – which were then audited by the FEMA OIG. The OIG found that certain costs were ineligible 1) the use of a blended fringe benefit rate of 36% for overtime hours, rather than actual cost of benefits associated with the overtime hours only; 2) charging separately for the cost of maintaining vehicles when the standard FEMA equipment rates were used which include such costs, 3) the overstatement of equipment usage hours with some items adding up to more than 24 hours for certain days.; 4) the failure to deduct for joint ownership of some transmission poles, 5) the failure to credit for the value of scrap metal. [56:  Prior to 1998, FEMA’s Public Assistance Program’s project funding document was called a Disaster Survey Report (DSR), rather than the Project Worksheet (PW) in use today.  63 Fed.Reg. 64425 (November 20, 1998).  ] 


Rationale: OMB A-87, 44 CFR §206.228(a), Stafford Act, §312, 44 CFR §13.20(b)(1).  NOTE: This result was appealed to federal court and was ultimately affirmed by the 9th Circuit Court of Appeals, Public Utility District No. 1 of Snohomish County v. FEMA, 371 F.3d 701 (9th Cir. 2004).  

[bookmark: _Toc332113226]SOUTHERN MISSISSIPPI ELECTRIC POWER ASSOCIATION

Issues:
1. Was the method of billing for time and equipment eligible in accordance with OMB Circular A-87?
2. Should permanent repair of transmission lines be treated as temporary “emergency repairs”?
3. Were the contractor costs unreasonable?

Findings: This issue was settled after SMEPA filed an Arbitration Request.  (Arbitration available only for damage in the Gulf Coast Region from Hurricanes Katrina or Rita.) 

Background: On August 29, 2005, Hurricane Katrina followed a route through Southern Mississippi Electric Power Association’s (SMEPA) control area and transmission system. The next day SMEPA visually inspected its transmission system from the air and determined that more than 1,200 miles of transmission line were physically damaged and 198 out of 240 delivery points had been de-energized – all due to tree impact and debris. SMEPA developed a plan, which FEMA approved, to remove tree debris and danger trees that threatened the system. By 2008, FEMA closed out most of the Project Worksheets. There was an initial dispute on the cut-off date for tree removal for work not completed by February 24, 2006. SMEPA filed an administrative First Appeal to extend the cut-off date, which FEMA granted in part, extending the cut-off date to April 27, 2006. FEMA then conducted a careful close out review, and for the second time, with the exception of 4 small PWs, Public Assistance Grants were closed cut by October 15, 2009. Later, the OIG conducted an audit and made three findings: 1) that SMEPA improperly paid debris removal contractors $1.1 million in “unauthorized equipment idle time”, 2) that SMEPA improperly paid $119,596 regular time pay Force Account Labor for permanent repairs, and 3) OIG challenged $273,728 in “unreasonable contract costs” billed by 3 debris removal contractors and paid for by SMEPA. FEMA agreed with the OIG and subsequently. This matter was settled in Arbitration.

Rationale: Resolution of this matter through settlement cannot be used as precedent.  Settlement depended on SMEPA establishing that (1) the “excess equipment” time claimed by the OIG (primarily chain saws, low boys, and crew service equipment).was necessary for cost effective performance of work in remote areas, and (2) the reimbursement of regular time of Force Account Labor to repair transmission lines was appropriate, even though incurred during an emergency period, because the work was completed to code and under FEMA policy should be considered Permanent Work.  

III. [bookmark: _Toc332113227]Repair vs. Replace

[bookmark: _Toc332113228]LAKE REGION ELECTRIC COOPERATIVE

Issues: 
1. Is the replacement of the additional conductor eligible for funding as required by codes and standards? 
2. Was Applicant’s distribution system pre-disaster condition out of compliance with current codes and standards?

Findings: 
1. Yes. 
2. No.
NOTE: The issue of replacement of conductor is now covered in DAP Fact Sheet 9580.6, Electric Utility Repair (Public and Non-Profit).

Background:  In January 2007, a winter storm with freezing rain caused severe ice buildup and wind load on power lines and other facilities, causing damage to power distribution system. Applicant lost service to 85% of its customers. Applicant identified 324 miles of damaged conductor, FEMA inspected approximately 22 miles. FEMA prepared PW 1206 for $7,221,539.08 to replace 118 miles, and to re-sag 206 miles. Applicant argued that a large portion of the conductor which could not be re-sagged because it would not restore the pre-disaster tensile strength in many lines and would lead to a violation of the National Safety Code (NESC). The issue in this appeal is whether the conductor that experienced excessive sag due to ice buildup is damaged beyond repair and thus eligible for replacement.  Applicant’s test of 29 sections of conductor indicated that 25 sections broke at between 50 percent and 100 percent of the conductor rated breaking strength.  Applicant concluded that the conductor lost up to 35 percent of its tensile strength, on average, because the ice buildup permanently stretched the conductor.  The NESC code states that conductor should not stretched beyond 60 percent of its ultimate breaking strength.  Applicant stated that stretching the conductor to meet minimum height requirements would stress the damaged conductor to more than 60 percent of its ultimate breaking strength, which would violate NESC.   FEMA recognizes the NESC as an eligible code.  The replacement of disaster-damaged conductor necessary to meet NESC requirements is an eligible expense.  Furthermore, Applicant submitted documentation to support its claim that its electrical distribution system was in compliance with NESC prior to the disaster. Applicant submitted documentation to support its claim that the ice buildup damaged the conductor beyond repair.  Therefore, Applicant was eligible for replacement of an additional 206 miles of conductor.  During a January 13, 2010 conference call, Applicant stated that the actual cost to replace the previously approved conductor was approximately 45 percent less than the estimated cost in the PW.  Therefore, the approved estimated cost to replace the additional conductor is $4,166,254 (.45 times $9,258,343).  

Rationale: 44 CFR 206.226(d), Codes and Standards.

[bookmark: _Toc332113229]NORTH ARKANSAS ELECTRIC COOPERATIVE

Issues: Has NAEC met the qualifications for replacement of conductor?

Findings: Yes.
NOTE: The issue of replacement of conductor is now covered in DAP Fact Sheet 9580.6, Electric Utility Repair (Public and Non-Profit).

Background:  A major ice storm struck Arkansas on January 27, 2009 and lasted several days. Several inches of ice formed on NAEC’s lines; the ice loading toppled and cracked thousands of poles and snapped and damaged many miles of conductor. It took 18 days to restore power to all of NAEC’s customers, using 70 of its own crew, and over 700 assisting utility crew members. After power was restored, NAEC assessed what permanent repairs needed to be made. FEMA argued that NAEC did not supply sufficient information about the pre-disaster condition of its conductor and concluded that replacement would likely increase the pre-disaster tensile strength of NAEC’s conductor and so should be considered an upgrade, which was then declared ineligible. NAEC argued that although the National Electric Safety Code (NESC) requires that utilities build their distribution system to withstand .25 inches of radial ice and 4psi of wind load, NAEC builds its system to the stronger Heavy Loading District requirements of .5 inches of radial ice and 4psi of wind load. NAEC determined that 1.22 to 4.77 inches of freezing rain had fallen – and determined that the ice loading from the storm would exceed the conductor’s strength.

NAEC then learned that FEMA had formed a working group to develop objective criteria that applicants and FEMA could use to determine whether conductor had been permanently damaged and required replacement. This working group developed a line inventory form for use by electric cooperatives. FEMA then used criteria developed by the Working Group to resolve outstanding disputes in Kansas.  These criteria were published in a draft FEMA Electric Utility Repair policy, and NAEC submitted documentation of damage using these criteria – but FEMA Regional staff refused to apply them.  NAEC filed a First Appeal – after FEMA had published the Electric Utility Repair policy in final form.  FEMA Region VI conducted another inspection of damage during its evaluation of the first appeal.  The first appeal decision awarded 90% of the funds requested by NAEC. 

Rationale:  44 CFR § 206.226; FEMA Fact Sheet 9580.6, Electric Utility Repair, 
9/22/09.

IV. [bookmark: _Toc332113230]Other

[bookmark: _Toc332113231]PROTECTIVE MEASURES – MINNKOTA POWER COOPERATIVE

Issue: Are protective measures which are not performed in anticipation of a specific disaster eligible for reimbursement?

Finding: No

Background:  Spring ice movement caused $325,000 damage of three of the Square Butte Electric Cooperative’s [SBEC] transmission line towers; they were submerged in depths of ice and water. A contract was awarded January 30, 1996 to install sheet metal cofferdams and rock dikes around the structures. The contractor completed the work on March 2, 1996 at cost of $87,492. On June 5, 1996 a disaster event was declared for ice waters melting and causing ice jams, not related to the previous ice damage. FEMA prepared a category B DSR in July 1996; the inspector found the DSR ineligible because no damage to the facility occurred and Applicant took the protective measures to protect the transmission structures from ice movement well before the incident period. MPCI stated it took preventative measures to avoid a repeat of damages that occurred as a result of FEMA-1050-DR-ND. Applicant also claimed that 1118-DR-ND was not a sudden, unexpected event; rather, the disaster was predictable because the repeated flooding in North Dakota had been building over several years. The State forwarded the appeal to FEMA on January 3, 1997, with a letter recommending approval. In support of Applicant's claim, the State quoted section 424 of the Stafford Act (P.L.93-288 as amended): "Date of Eligibility; Expenses incurred before the date of disaster. Eligibility for Federal assistance under this title shall begin on the date of the occurrence of the event which results in a declaration by the President that a major disaster exists; except that reasonable expenses which are incurred in anticipation of and immediately preceding such event may be eligible for Federal assistance under this Act." The State concluded that relative to the potential for damages exceeding one million dollars, $87,492 in protective measures is a reasonable expense. In an April 8, 1998, letter denying the appeal, the Regional Director confirmed that the DSR was not eligible under FEMA's public assistance program because the facilities were not damaged and the protective measures were not taken in anticipation of a specific declared disaster. Furthermore, he determined that because the disaster was declared on account of weather conditions which developed throughout the spring of 1996, no specific immediate threat to the facilities existed when planning for the work began in the fall of 1995. In the second appeal letter, MPCI disagreed with the Regional Director's determination on the grounds that: 1) an immediate threat did exist, 2) the preventative measures were taken as a result of a declared disaster, 3) and these actions need not have been taken during the incident period to qualify for federal disaster assistance.

By virtue of the fact that water had inundated the structures in the fall of 1995, resulting in 2.5 to 9 feet of water and ice in January 1996, Applicant believed an imminent threat to the facility existed. Applicant states that it constructed protective berms in an attempt to prevent a recurrence of the damages incurred by SBEC. The contractor constructed the berms throughout February 1996 and completed work on March 1; eleven days before the commencement date of the incident period of 1118-DR-ND. To substantiate the third point, Applicant quotes Section A - Basic Criteria, under the heading Eligibility from FEMA's Public Assistance Guide, which states "protective measures and other preparation activities performed within a reasonable time in advance of the event [will be considered for eligibility]." Applicant claims that the construction of the berms was a cost effective measure, required as a result of the declared disaster, which eliminated or lessened an immediate threat to public health and safety and significant additional damage to improved property. The Stafford Act and 44 CFR § 206.225 authorize FEMA to reimburse applicants for emergency protective measures taken immediately before, during, and after a disaster. To be considered eligible, the measures must: i) Eliminate or lessen immediate threats to life, property, and public health and safety; or ii) Eliminate or lessen immediate threats of significant damage to improved public or private property through measures which are cost effective; as well as be required as the result of the declared disaster. Applicant has demonstrated that the protective measures eliminated a threat of damage to improved private property through measures that were cost effective; however, the measures were not taken in anticipation of the pertinent disaster. Applicant stated in both the first and second appeals, that the protective measures were taken to prevent a repeat of the damages incurred during FEMA-1050-DR-ND. Therefore, the protective measures cannot be addressed under 1118-DR-ND; rather, they represent prudent hazard mitigation.

Rationale: Section 424 of Stafford Act provides for reasonable expenses incurred in anticipation of and immediately preceding a disaster event. The preventative measures taken by Applicant as a result of FEMA – 1050 – DR – ND, however, represent prudent hazard mitigation.

[bookmark: _Toc332113232]COLLATERAL DAMAGE – KIAMICHI ELECTRIC COOPERATIVE

Issue: Did the Applicant establish that it had the legal authority and responsibility to repair the damage?

Finding: Yes

Background: In January 2007, a severe winter storm caused significant damage throughout Oklahoma. FEMA provided funding, including the cost of emergency protective measures it performed as a result of the storm. On June 23, 2009, the OIG questioned the cost to repair rut damage on private property on the basis that the work did not constitute an eligible emergency protective measure. Subsequently FEMA deobligated $303,253. OIG argued that “Private property is not eligible for permanent restoration under the Public Assistance Program (Public Assistance Policy Digest FEMA 321)”. However, the Fact Sheet FEMA issued in 2009 (DAP9580.6) clarified, albeit after the major disaster was declared, that restoration of collateral damage caused during the conduct of otherwise work may also be eligible for assistance, specifically where an eligible applicant has secured private property easements. The provision in the Public Assistance Policy Digest does not preclude the eligibility of such costs. FEMA reviewed the information submitted and determined the Applicant has demonstrated the legal responsibility for the repair in the form of a written or statutory easement with express legal responsibility to repair the damage. Since the damage was caused during the performance of eligible repair work, it is eligible for reimbursement under the Public Assistance Program.

Rationale: 44 CFR 206.223(3) General Work Eligibility.

