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…..SPECIAL BULLETIN…..

OSHA’S CRANES AND DERRICKS IN CONSTRUCTION STANDARD  
OSHA published its final cranes and derricks in construction standard in the Federal Register of August 9, 2010. Read the rule and the Preamble at http://edocket.access.gpo.gov/2010/pdf/2010-17818.pdf. It is the first re-working of the standard since 1971 and contains extensive changes.
That’s 272 pages of Fed Reg. What does it require me to do?
Quite a bit. There will be some training necessary. Maybe designating some signal people. A few other things.

OK, but what do I have to do right now?

The standard goes into effect on November 8, 2010. On that day only “competent” operators are allowed to operate covered equipment. You should be able to demonstrate that your operators are “competent” as the standard defines that. You also should be able to demonstrate that, on November 8, 2010, you have a training program in place geared to training operators to pass a third-party validation of competency by November 10, 2014.

But we are getting ahead of ourselves. Let’s take it from the beginning. You can skip over the citations to the Preamble page numbers if you want … 
The standard contains a partial exemption for electric utilities when doing some sorts of activities, but much of the standard does apply. The electric utility industry fought for a complete exclusion. OSHA did not go for it. Preamble, page 47922. So, there are serious compliance issues, especially in the broad area of operator training.
The new standard affects electric utilities mostly as operators of the kinds of equipment the standard covers. But it also addresses utilities as owner/operators of power lines.

Of course, it’s long and complex, but so are the instructions to your new HDTV. Welcome to the 21st century. Let’s take a look at the provisions of greatest interest to electric utilities. In particular, the two dates it goes into effect, the kinds of equipment it covers, the November 2014 validated competency requirement, the November 2010 non-validated competency requirement, the November 2010 on-going training requirement, and a little on signal persons and the provisions relating to utilities interfacing with others working around power lines.
Before we take off, let’s check coordinates …

It’s a Construction Standard

Let’s say that again, because it’s important and because it’s one of the few flat, unqualified statements we can make about this standard. It’s a construction standard. So, if you’re using a covered piece of equipment in a maintenance way – say, using a digger derrick to set a padmount transformer for the umpteenth time – it’s not construction, and this standard does not apply.

But say you an electric utility doing electrical construction – the type of work that is covered by Subpart V. In that case, OSHA recognizes that you probably know a little something about working around power lines. And the agency cuts you a little slack with respect to clearances. No, it’s not a blanket exclusion from the cranes and derricks construction standard for those doing Subpart V work. Electric utilities fought for that one too, and OSHA said no. Preamble, pages 47930 and 47965.

Instead of a blanket exclusion for Subpart V work, the agency says if you’re doing Subpart V work, you don’t have to comply with the clearances of this standard: we’ll “deem” you to be in compliance with cranes and derricks if you comply with the clearance requirements of 1910.269(p). That’s at 1926.1400(g). Why refer us to a general industry standard in 1910 and not to the 1926 Subpart V construction standard, you might ask, since we are in the cranes and derricks construction standard? The answer is because there are no clearances in Subpart V for cranes and derricks. Instead, the cranes and derricks part of Subpart V, 1926.952(c) – which OSHA also changed on August 9; Fed Reg page 48135 -- sends you to the new cranes and derricks standard, which is happy with the clearances of 1910.269(p). Preamble, page 47921. A regulatory runaround, I know, but it allows you to follow the familiar 1910.269(p) clearances -- based on 10 feet -- instead of the stricter 20-foot clearances of cranes and derricks. 
But not so fast. There is that “deemed” thing in 1926.1400(g). That means that if you comply with the 1910.269(p) general industry clearances, OSHA will give you credit for complying with the cranes and derricks construction clearances. But, since you are actually doing construction, you are not required to comply with the general industry clearances. You may opt to comply with the stricter clearances of this construction rule. Preamble, page 47930. In other words, you could opt for the 20-foot clearances of the cranes and derricks rule instead of the 10-foot-based clearances of 1910.269(p). If you want to do this, there is a bridge in Brooklyn you may be interested in purchasing.
OK, say I am doing electrical construction. When do I have to start complying with this standard?

For The Most Part the Standard Takes Effect on November 8, 2010

All of the standard goes into effect on November 8, 2010, except for the operator qualification/certification requirements. Those go into effect on November 10, 2014. Preamble, page 47906, 1926.1427(k)(1).
Note that the requirements that go into effect on November 8, 2010 may require employers to have completed some kinds of instruction and to be engaged in other types. 1926.1427(k) and 1430(2). More on this later.

OK,  before we talk about what we do when, am I even using the kinds of equipment this standard covers? We don’t use what I would call a crane. We use digger derricks and bucket trucks. Are they covered?

The Standard Covers Digger Derricks, Even Though They are Partially Excluded
Let’s start wide and narrow down to digger derricks, the most common piece of equipment used by electric utilities that the standard covers.

The standard applies only to work involving “power-operated equipment, when used in construction, that can hoist, lower and horizontally move a suspended load.” 1926.1400(a). What kind of equipment is that? Well, for the most part, it’s stuff that utilities don’t much use: lattice cranes, gantry cranes, crawler cranes, floating cranes, locomotive cranes, tower cranes, pedestal cranes, portal cranes, whooping cranes … well, not whooping cranes, but just about every other kind of crane. If it can raise, lower or otherwise move a load in the air (see the definition of “hoisting” in 1926.1401) under power it’s covered. So check your equipment. You may have some that is covered. 

And, of course, the standard also covers derricks. Note that, for OSHA a “derrick” is different than a “digger derrick”. So different rules apply. Preamble, page 47925.

There are exceptions -- some equipment that otherwise would be covered is excluded. For example, “machinery originally designed as vehicle-mounted aerial devices (for lifting personnel)” – those would be bucket trucks -- are excluded. 1926.1400(c)(4). Note “originally designed as.” Homemade bucket trucks are not excluded.

What about digger derricks?

Sometimes they are in, sometimes they are out. It’s based on the job, not on the equipment. So if utilities used digger derricks only for the excluded activities, in effect digger derricks would be excluded. The problem is that utilities frequently use digger derricks for a job that is not excluded: setting a padmount transformer. So one wonders if the exclusion is really an exclusion at all.

It works like this …

The standard does not cover digger derricks “when used for auguring holes for poles carrying electric and telecommunication lines, placing and removing the poles, and for handling associated materials to be installed on or removed from the poles.” 1926.1400(c)(4). The standard does cover other uses of digger derricks. So, in particular, the standard covers using a digger derrick to set a padmount transformer. In that activity there is no auguring, no holes, no poles. Ergo, no exclusion. Quod erat demonstrandum, e pluribus unum and bingo! Standard is triggered.

So what does that mean? Presumably, as an electric utility we are doing electrical construction – that is, Subpart V work – and not building a skyscraper or doing some other type of non-electrical construction, so we can follow the 1910.269(p) clearances instead of the cranes and derricks clearances in setting the transformer. So what part of the new cranes and derricks construction standard must we follow when using a digger derrick for non-hole/pole work?

The answer is: all of the rest of the standard applying to operators of covered equipment. Inspections, safety devices, operational aids, operations, signals and signal people, fall protection and more.

But of most interest are the competency requirements of 1926.1430 and 1427. We will get into exactly what those requirements are in a minute, but for now the idea is that if you are required to instruct a digger derrick operator in order to meet a competency requirement because he or she may do one task that triggers the rule, you may as well be instructing him or her because every task triggers the rule. That’s because you instruct on how to operate the digger derrick, not on how to operate the digger derrick for the purpose of doing a particular task.

In other words, instructing on the equipment is instructing on the equipment, no matter whether the instruction is triggered by one task or by every task for which the equipment is used. And the instruction required is no easily and quickly done exercise. Check 1926.1430(c)(2), 1427(j) and Appendix C. So, in essence, the exclusion for digger derrick hole/pole work is an exclusion in name only.
What about instruction? How do those requirements work? Start with the tough one: instructing to meet the validated competency requirement.
November 10, 2014 Validated Competency Requirement: Qualification/Certification
Here’s the gist: in 2014, the standard mandates third-party-validated competence for operators of covered equipment. Employer-validated competence will not be good enough. The validation can be through a state license, by military training or by certain types of organizations.
Oops, qualification: the deadline is 2010, not 2014 for states that have state or local crane licensing programs -- apparently there are some, although OSHA does not name them. Preamble, page 48011. Licensing is a type of third-party-validated competence. The government licensing agency is the third party. Employers in those states will have to ensure that operators have those licenses or have military training on November 8, 2010. 1926.1427(k)(1) and 1427(a)(1).

Employers in non-licensing states have until November 10, 2014 to ensure that operators of covered equipment have their competence validated by an approved type of third party. 1926.1427(k)(1) and 1427(a)(2). There are three types of approved third-party-validation. Validation by an accredited crane operator testing organization – called “certification.” 1926.1427(b). Validation through an audited employer program – called “qualification.” 1926.1427(c). And validation through the U.S. military – also called “qualification.” 1926.1427(d). In all cases, third-party validation requires the operator to undergo rigorous and extensive training. That is, the validaters will be checking competence based on the topics in 1926.1427(j) and Appendix C. It’s a tough curriculum. 
Here’s a bottleneck: at this point there are only 2 nationally recognized accrediting agencies. OSHA recognizes this. Preamble, page 48017. These are the outfits that must accredit a crane operator testing organization, which in turn can validate the competence of an operator. An accredited crane operator testing organization also is the organization that must certify an “auditor,” which in turn can approve an employer training program, which can qualify the competence of an employee operator. 1926.1427(c). So “certification” and “qualification” each require a nationally recognized accrediting agency and there are only 2.  OSHA’s response is to phase in the third-party validation requirement over 4 years. The thought here is that this will allow enough testing organizations to become accredited, and perhaps will allow the emergence of other nationally recognized accrediting agencies to do the accrediting. Preamble, pages 48027 and 48017.
Hmmmmmmmm, could a utility or a utility trade association provide the necessary training for an operator to become validated? And for that matter, could a utility or trade association become an accredited crane operator testing organization – the outfit that validates operator competence?

Anyone can be a provider of training. No certification or authorization needed. As to becoming an accredited validater of operator competence, there is no restriction on who may become that, but there are a lot of hoops to jump through. It may be that community colleges and other schools – who know a little about testing – would be better suited for that function while utility groups – who know a little about the equipment involved -- would be better suited as trainers. But it’s a new world. We are going to need a lot of trainers and a lot of validaters by 2014. Look for a lot to happen on this front in the next 4 years.

Meanwhile, other requirements go into effect in November of 2010: a requirement to train operators to a non-validated state of competence before allowing operation, and a requirement to have in place a more rigorous training program tracking the requirements that will come into effect in 2014.

First the non-validated competency piece …
November 8, 2010 Non-validated Competency Requirements

Beginning on November 8, 2010, employers must ensure that operators of covered equipment are “competent.” 1926.1427(k). “Competent” means having the “requisite knowledge and skill.” Preamble, page 48027. There is no third-party validation required for this determination of competence – that does not come until 2014.

Many employers likely will view a person who has been an operator for a number of years with no problems as having the requisite knowledge and skill. That is, many employers likely will view longtime operators as “competent.” This is not a grandfather clause – the employer still has to make an individual determination as to competence – but it’s close.

But what if, before November 10, 2014, the employer determines that an operator – old, new, grandfather, great aunt, whatever – is not competent? What then? In that case, the employer must train the operator “prior to operating the equipment.” 1926.1427(k)(2)(ii). And to what end is the training? To get to a state of competence … to a state where the operator has the “requisite knowledge and skill.” Who assesses when that state has been achieved? Certainly not a third-party validater. That’s not until 2014. The employer must “ensure that each operator is evaluated to confirm that he/she understands the information provided in the training.” 1926.1427(k)(2)(ii). “Evaluated” yes. “Certified” or “qualified” no. There is no requirement here that the evaluation be by the type of validaters that will be so important in 2014. Preamble, page 48027.

Also of critical importance here is that the standard does not mandate the content of the training to non-validated competency, just that it result in a “competent” operator. That is, an operator with the “requisite knowledge and skill.”  In particular, this November 2010 training – if even necessary to bring an operator to competence -- does not have to meet the extensive 1926.1427(j) specifications.
But there is more for November 8, 2010. The on-going training program …
November 8, 2010 On-going Training Requirement
Here is where we need to read very closely. “During the four-year phase-in period for operator certification or qualification, as provided in 1926.1427(k), employers must train each operator who has not yet been certified or qualified in the areas addressed in 1926.1427(j).” 1926.1430(c)(2).

This provision goes into effect on November 8, 2010 and requires the employer, during the 4 years leading up to the validated competency requirement, to start training on the topics that will be tested to validate competency in 2014. Makes sense. Get an early start. The operator will have to show that he knows this material by November 10, 2014, so “OSHA concludes that it makes sense … to train employees in the same areas that they will need to master to pass the certification/qualification examinations.” Preamble, page 48033.

There is no requirement that this training on 1926.1427(j) be concluded on November 8, 2010, just that it be underway. When OSHA means to require training by a certain day, it is very specific. Look at the “must train the employee prior to operating the equipment” language of 1926.1427(k)(2)(ii) and the “prior to” language for signal persons in 1926.1428(a).
Validated competency, non-validated competency, on-going training. All these requirements. What about small equipment … any breaks for the little guy?
The little guy, no. Best we can do is a break for little equipment. The validated competency requirement does not apply to otherwise covered equipment with manufacturer-rated lifting capacity of 2,000 pounds or less. 1926.1427(a)(3) and 1926.1441(a). Non-validated competency training is required, however, for that equipment. 1926.1430(c)(3). Such training does not have to be on the 1926.1417(j) topics. Preamble, page 48033.
That’s the big stuff with respect to utilities as operators of covered equipment. Before we move on to utilities as owner/operators of power lines, let’s talk about signal people.

Signal People Requirements

Beginning on November 8, 2010, employers must provide signal people when operating covered equipment and in certain other situations. 1926.1419. They must be trained. In particular, they must be trained on the Standard Method of hand signals. 1926.1428. And documentation of the training must be available at the job site. 1926.1428(a)(3). So don’t get got by this gotcha.

What about utilities as owner/operators of power lines …
Utilities as Owner/Operators of Power Lines

Under the standard, utilities, as owner/operators of power lines, may be asked to provide voltages (1926.1407(e)), sit on planning committees (1926.1410(d)), and deenergize, ground or relocate power lines (1926.1410(j)). The voltage request requires mandatory compliance. The others are optional.

Utilities may charge for these services. Where is that in the standard? It’s not there. It’s in the Preamble. “The standard does not address the issue of fees; the Agency determined that fees will generally be addressed as a contractual matter between the parties involved.” Preamble, page 47945.

For more information, contact Association Counsel Jonathan Glazier at (703) 907-5798 or email at jonathan.glazier@nreca.coop 
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