Utilities explore deal on emissions
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President Barack Obama scored a landmark environmental victory in May 2009 when his team wrestled the auto industry into agreement on a plan to ratchet down its greenhouse gas emissions.

Now, top electric utility officials, think tank leaders, states and key Democratic lawmakers are talking about how to replicate the car companies’ deal for the nation’s power plants.

But the power companies are far more complicated to deal with than the Big Three carmakers, given the utilities’ competing and diverse fuel portfolios, from coal to natural gas to nuclear to wind. Also, the Clean Air Act — the primary law governing power plants’ emissions — doesn’t afford Obama as much flexibility for wheeling and dealing with electric utilities, which contribute a third of the nation’s greenhouse gases and spew emissions that cause premature deaths, asthma and neurological problems.

All agree that the type of victory Obama celebrated with the car companies almost two years ago in the Rose Garden is still a long way off — if it happens at all.

“We may be dreaming, I don’t know,” said Glenn English, president of the National Rural Electric Cooperative Association and a former Oklahoma Democratic congressman. “It’s tough when you start to seek some kind of agreement like this when you’ve got so many different circumstances. But there does seem to be that common-ground recognition that EPA is not the best way to do this.”

Power companies have been complaining for years about the regulatory “train wreck” bearing down on them from the Environmental Protection Agency.

Nearly all of the rules are long overdue, and many blame the George W. Bush administration for writing industry-friendly policies that the courts declared illegal after years of legal battle. The political hot potato continued into Obama’s term and it now must be handled, however gingerly, thanks to a series of legal deadlines set to play out over the next 18 months.

Sens. John Kerry (D-Mass.) and Joe Lieberman (I-Conn.) helped spawn the informal discussions when they shifted last summer from writing a climate bill for multiple sectors of the industrial economy to one that deals just with power plants. It was too little, too late to salvage a bill, but English said the talks with Kerry got the electric utility industry thinking about ways to clean up the air and to achieve regulatory certainty as the economy starts coming back to life.

“This is a long-shot approach, but it is one of the stones that’s not yet been overturned,” he said.

Tom Kuhn, president of the Edison Electric Institute, told POLITICO that he has had informal talks about a deal for power companies with White House energy adviser Carol Browner, who brokered the closed-door car deal, and EPA Administrator Lisa Jackson. “But no in-depth discussions yet,” he said.

Several administration officials acknowledged hearing from industry about a carmaker-like deal for power companies, though they insisted any talk is premature.

Obama supports EPA’s work writing the new climate rules, as well as related efforts on air pollution. He has said there are many ways to “skin the cat” on climate change policy in the absence of action on cap and trade on Capitol Hill.

The auto deal came at a pivotal moment for the industry. For starters, General Motors, Chrysler and Ford were all in a financial nose dive. They also were facing regulatory demands they’d long opposed. Bush signed a 2007 energy law that forced the first major overhaul in fuel economy standards in decades, and California was trying to use its unique ability among states to force even stronger air standards than those of the federal government. Add to the mix American consumers fed up with rising gas prices who were trading in their SUVs for smaller models.

Obama benefited from the crossfire, and the White House was quickly able to get states, environmentalists and the car companies together on a plan to set the nation’s first greenhouse gas standards for the auto sector.

At a time when most major environmental decisions are challenged in court or in Congress, the deal stands out.

“The auto agreement is one of the recent high points of environmental regulation in the sense you can take that kind of conflict and navigate an outcome,” said Jason Grumet, president of the Bipartisan Policy Center and a former Obama 2008 campaign adviser.

Power plant officials say they’ve got lots of work to do if they’re going to get on the same page. One of their biggest obstacles is navigating differences among so many companies that are reliant on different forms of energy.

In a recent Wall Street Journal op-ed, the CEOs of PG&E Corp., Calpine Corp., NextEra Energy Inc., Public Services Enterprise Group Inc., National Grid, Exelon Corp., Constellation Energy Group and Austin Energy — companies heavy on natural gas, nuclear and wind power — disputed arguments from coal-based utilities that the EPA rules would cause power plants to close prematurely.

“Contrary to the claims that the EPA’s agenda will have negative economic consequences, our companies’ experience complying with air quality regulations demonstrates that regulations can yield important economic benefits, including job creation, while maintaining reliability,” the CEOs wrote.

Kuhn and English say some of the contours of a deal are a wide-open question. It might involve extending EPA’s compliance deadlines, which could create room to accept early retirements for some of the nation’s aging coal plants.

“You got the possibility of not only flexibilities in how you design the rules but flexibilities in how you implement the rules,” Kuhn said. “You can do on a case-by-case basis consent decrees or negotiated settlements or things of that nature.”

Beyond its internal disputes, the industry also would need to satisfy other critical constituents, including the environmental groups they’ve battled for years through litigation. Greens are resistant to trade-offs, especially when it comes to the global warming rules that they secured through a 2007 Supreme Court decision.

“We clearly haven’t made enough progress, and it’s been far too slow,” said Gene Karpinski, president of the League of Conservation Voters. “The good news is the court made clear that the EPA has an obligation to act. EPA is beginning to act. And we need to make sure they do their job, to hold polluters accountable and protect public health.”

State officials could accept a blanket agreement for climate and air pollutants, “so long as it achieves similar or greater environmental and health benefits than the individual programs,” said Bill Becker, director of the National Association of Clean Air Agencies.

“A utilitywide program has the potential to provide regulatory certainty for power plants, increased administrative expediency for governmental agencies and important emissions reductions necessary to comply with the Clean Air Act,” Becker added.

Whether any type of industry deal gains support on Capitol Hill is another question.

Senate Democratic aides say lawmakers might start taking notice of the power industry’s predicament once the EPA rules are finished. New cleanup requirements are expected to be imposed in many parts of the country that previously had met EPA’s national air pollution limits for soot and smog, meaning the list of dirty air areas will grow — especially in the West. For now, EPA also doesn’t have much flexibility in tweaking its compliance requirements beyond a year or so.

But in the Republican-led House, skepticism abounds about expanded government, and powerful new committee leaders are pledging to cut EPA off at the knees.

“I don’t think a deal between industry, the utilities and the Obama administration that most likely would lead to higher utility prices for the American consumer is a deal that House Republicans would be comfortable with,” said a senior House GOP aide close to the Energy and Commerce Committee. “But certainly, we’d have to take a look before making that determination.”
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Top staff members for key House and Senate Republicans met in a closed-door session Tuesday with energy industry interests to work on strategy to handcuff the Obama administration’s climate change agenda.

With the backing of GOP caucus leaders, aides for House Energy and Commerce Chairman Fred Upton (R-Mich.) and Senate Environment and Public Works Committee ranking member Jim Inhofe (R-Okla.) are seeking unwavering support from a host of industries for an all-out push to block federal and state climate rules.

“The feedback we got was ‘hey, great, go for it guys,’” one Republican aide told POLITICO. “And we pretty strongly told them we do need your help to get this done. And when we walked away from the meeting the feeling was we got that.”

The roster of those attending the invitation-only gathering is being kept under lock and key, though it is believed to include the American Petroleum Institute, National Mining Association, National Rural Electric Cooperative Association, U.S. Chamber of Commerce, and others.

The Edison Electric Institute – the main trade association of investor-owned electric utilities who worked on efforts last Congress to do a broad energy and climate proposal – was not at the meeting, nor was the American Public Power Association. EEI – which represents utilities from the cleanest to dirtiest across the board – has not taken a position on delaying or trumping the Environmental Protection Agency’s climate regulations.

EPA this month began regulating major emitters of greenhouse gases, including power plants and refineries.

Upton is looking to introduce a bill as soon as next week blocking EPA’s ability to regulate greenhouse gas emissions under the Clean Air Act, with hearings in his panel next month and a bill brought to the House floor by late February or in March. Addressing EPA’s climate rules was the top energy issue in Upton’s policy agenda released this week.

Sen. John Barrasso (R-Wyo.) – a member of the Senate GOP leadership – is looking to introduce a bill next week that will be broader than Upton’s and based on a plan offered last year by now-retired Sen. George Voinovich (R-Ohio) preempting all federal agencies from regulating greenhouse gases outside of Congress passing a climate change measure. That would include blocking greenhouse gas regulations not just under the Clean Air Act, but also under the Endangered Species Act, Clean Water Act and the National Environmental Policy Act. His plan also would stop states from regulating greenhouse gases, as well as public nuisance litigation related to climate change.

Most Senate Republicans think the sweeping repeal of EPA authority is the best approach, a Senate aide said, and they’re confident they can get broad Democratic support.

“There’s anywhere from 12 to 15 Democrats that we are eying that we think would have an interest in supporting a bill like this,” the aide said. Among the Democrats Republicans are watching: Bob Casey (Pa.), Sherrod Brown (Ohio), Debbie Stabenow (Mich.), Amy Klobuchar (Minn.), Herb Kohl (Wis.), Jon Tester (Mont.), Jim Webb (Va.), Joe Manchin (W.Va.), John Rockefeller (W.Va.), Ben Nelson (Neb.), Tim Johnson (S.D.) and Claire McCaskill (Mo.).

“Those are the guys that we are looking at as either possible co-sponsors or folks who would end up supporting us or folks who are going to face some pressure back home,” the aide said.

They are also some of the more endangered Democrats in this election year. All except for Rockefeller and Johnson – who supports Rockefeller’s proposal for a two-year delay – are up for reelection in 2012.

An industry lobbyist close to the Republican discussions said debate in March to extend federal spending and subsequent debt ceiling discussions this spring are likely targets for trying to block EPA. “You’ve got to figure with that much demand out there, one of those two is the winner,” the lobbyist said.

There has been much attention on potential compromise ideas intended to merely delay EPA climate regulations, such as Rockefeller’s suggested two-year time out. Some House Republicans have hinted may be the most politically realistic scenario.

Rockefeller earned the support of about a handful of fellow Senate Democrats – including North Dakota’s Kent Conrad and McCaskill. He has said he could get 60 votes to beat back a filibuster, if Senate Majority Leader Harry Reid (D-Nev.) allowed it to come up for a vote.

Ohio’s Brown – who faces a potentially tough challenge in the 2012 election – has suggested the possibility of pushing a one-year delay.

Upton had also mentioned the idea of delaying EPA regulations until courts have ruled on the matter in pending lawsuits.

None of these ideas may be immune to a White House veto or able to get the two-thirds backing in the Senate to overcome a veto.

White House Council on Environmental Quality Chairman Nancy Sutley repeated the veto threat Wednesday. “The president’s advisers have said if it comes to a straight up or down, they’d recommend he’d veto it,” she told reporters. “And I think that continues to be where we are.”

But Republicans see an opportunity to push ahead and make their case going into the 2012 election that EPA greenhouse gas and other regulations hinder jobs.

“This is good policy and politics for us,” a Republican aide said. “A two-year delay doesn’t work.”

Sen. Lisa Murkowski (R-Alaska) – who last year offered a Senate resolution disapproving of EPA’s ability to regulate greenhouse gas regulations – was not involved in the meeting or this initial effort, but continues to discuss the issue with fellow lawmakers.

Murkowski spokesman Robert Dillon said she is coordinating with Rockefeller on legislative language as Rockefeller prepares to re-introduce language this Congress aimed at delaying EPA climate rules for stationary sources.

“Senator Murkowski has told Rockefeller that she does support his goal of reining in the EPA,” Dillon said. But she’s keeping her options open, he added, and is supportive of all the measures aimed at blocking EPA climate rules.

A congressional Republican aide noted that Murkowski is “sympathetic” towards efforts both to cut off EPA’s authority to control greenhouse gases completely and to Rockefeller’s effort to delay for two years.

Murkowski is known – both on and off her top Republican position on the Energy and Natural Resources Committee – to take some more centrist positions than some GOP leaders are seeking in this election cycle and has shown more willingness to strike deals with Democrats.

The aide said it’s not a “slight” to Murkowski that she wasn’t involved. In Tuesday’s meeting. “There’s just different positions in the conference,” the aide said. 
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Congressional Republicans launched their bid to keep U.S. EPA from regulating greenhouse gas emissions yesterday with key staffers meeting with industry representatives in a closed-door strategy session.

The meeting was between staffers from the House Energy and Commerce and Senate Environment and Public Works committees and industry representatives, though lawmakers were tight-lipped today about who attended the meeting or what was decided.

House Energy and Commerce Chairman Fred Upton (R-Mich) said he plans to meet with subcommittee leaders this afternoon to discuss legislative agenda.

"I'm sitting down with all my subcommittee chairs, and we're going through a list of priorities that we need to pursue, and should finish that today and then we're going to lay out a time frame on a host of issues," Upton said. The lawmakers are scheduled to meet today.

Rep. John Shimkus (R-Ill.), who heads the panel's environment and economy subcommittee, said he believed it would be some weeks before Energy and Commerce moved forward on legislation aimed at pre-empting EPA's regulatory authority. He noted that Rep. Ed Whitfield's (R-Ky.) Energy and Power Subcommittee would be the first stop for any bill dealing with the greenhouse gas authority.

"I know Chairman Whitfield did say he is strongly supportive of a repeal," Shimkus said. "And that's where I'm at. You always negotiate from a position of strength."

Shimkus said he thought the Republican-controlled House could pass a bill that would strip EPA permanently of its authority to regulate greenhouse gases under the Clean Air Act, rather than simply delaying implementation of the agency's regulations.

"That's where we're all at," he said.

Whifield said that meetings like the one held yesterday are important. "We think it's important to have a dialogue with the Senate and staff because, as all of you know, we pass a lot of legislation in the House that never goes anywhere in the Senate," he said. "So in this Congress, we want to make a special effort to coordinate our actions."

Rep. Ed Markey (D-Mass.), a senior member of the committee and sponsor of the carbon cap-and-trade bill that passed the House in 2009, said that Democrats on both sides of Capitol Hill would fight any bill to disarm EPA's regulatory authority.

"I'm positive President Obama would veto any such efforts even if there was an unlikely successful conclusion to their efforts," Markey said. "In order to meet the president's goal of reducing greenhouse gases by 17 percent [by 2020], it will be necessary for the president to retain his regulatory discretion so that he can take actions that will contribute in each sector to the reduction of greenhouse gases."

Meanwhile, Sen. John Barrasso (R-Wyo.) is gearing up to offer legislation that would pre-empt EPA's authority to regulate carbon not only under the Clean Air Act but under other environmental laws as well.

"The Barrasso pre-emption bill would block federal bureaucrats from imposing new energy taxes that make everything from gasoline to electricity much more expensive for consumers," said Emily Lawrimore, a spokeswoman for the senator. "These are the same cap-and-trade energy taxes that Congress rejected.

"Senator Barrasso is currently working on the specifics of this legislation," she said, "but the bill is intended to ensure that carbon can be regulated only if a new law is enacted, rather than under existing environmental law."

