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This second memorandum from the sponsors of the Solar Amendment to the 

FIEC is intended to provide additional information on issues raised at the FIEC public 
hearing on April 10, 2015.  This memorandum discusses the Solar Amendment's 
implications for the wheeling of local solar energy on the electric grid, the electric 
utilities' recovery of sunk costs, and local government franchise agreements.  The 
memorandum considers these issues within the context of the FIEC's duty to issue a 
statement on the Solar Amendment's probable financial impact on the revenues and 
costs to the state and local governments. 
 
 

Wheeling 
 

The Solar Amendment envisions a local solar electricity supplier directly 
providing electricity to its customer instead of using the electric utility's grid to transmit 
and distribute or "wheel" the electricity to its customer.  The Solar Amendment neither 
prohibits nor requires wheeling through the electric grid to a customer the electricity 
generated by a local solar electricity supplier.  In the event wheeling occurs, the Solar 
Amendment does not prohibit an electric utility from charging rates for such a service 
provided to a local solar electricity supplier or its customer when such rates are also 
charged for wheeling electricity generated by a source other than a local solar electricity 
supplier. 

 
Restriction on Regulating Local Solar Electricity Suppliers 
 

Paragraph (b)(1) of the Solar Amendment prohibits state or local government 
from regulating a local solar electricity supplier "with respect to its rates, service, or 
territory," and further provides that such a local solar electricity supplier may not be 
"subject to any assignment, reservation, or division of service territory between or 
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among electric utilities." In a scenario where a local solar electricity supplier desires to 
use the electric grid owned by an electric utility, nothing in paragraph (b)(1) prevents the 
electric utility from charging the local solar electricity supplier for the service of 
transporting the electricity on behalf of the local solar electricity supplier, and nothing 
prevents the entity regulating rates from approving any such rate or charge.   

 
By its plain language, paragraph (b)(1) restricts government authority over rates 

and service of a local solar electricity supplier, but imposes no such restriction on 
regulation of rates and service of electric utilities.  A state agency's or local 
government's requirement that the electric utility charge a particular rate or fee for 
"wheeling" services, and that such a rate or fee be established following prescribed 
procedures, is not a regulation of the local solar electricity supplier's rates, service or 
territory, because such requirements do not regulate the rates the solar electricity 
supplier charges to its customer, do not regulate the service that it provides to its 
customer, and do not enforce territorial boundaries in a way that restricts the local solar 
electricity supplier from providing service to its customer.   

 
Impairment of Solar Electricity from a Local Solar Electricity Supplier 
 

Paragraph (b)(2) of the Solar Amendment provides that "[n]o electric utility shall 
impair any customer's purchase or consumption of solar electricity from a local solar 
electricity supplier through any special rate, charge, tariff, classification, term or 
condition of service, or utility rule or regulation, that is not also imposed on other 
customers of the same type or class that do not consume electricity from a local solar 
electricity supplier."  The Merriam-Webster Online dictionary defines the term "impair" to 
mean: "to damage or make worse by or as if by diminishing in some material respect." 
Additionally, Black's Law Dictionary, 6th Edition, defines the term "impair" to mean: "[t]o 
weaken, to make worse, to lessen in power, diminish, or relax, or otherwise affect in an 
injurious manner." Applying either definition, it is clear that an electric utility's term of 
service or rule requiring either the local solar electricity supplier or the ultimate customer 
to pay for wheeling services will diminish in some material respect or lessen in some 
way the customer's purchase or consumption of the electricity produced by the local 
solar electricity supplier by imposing additional costs on the customer, either through 
higher rates for the solar electricity or through utility charges, depending on how the 
wheeling charges are collected by the electric utility.  However, such a wheeling charge 
is one that would be charged under current law to any producer of electricity seeking to 
wheel power over the electric utility's distribution or transmission system whether it 
would be to a separate customer or to itself at a facility remote from the self-generating 
facility.  Thus, every customer who receives electricity wheeled over the grid is subject 
to such "impairment."  As such, the rate or charge that creates the impairment is one 
that is "also imposed on other customers of the same type or class that do not consume 
electricity from a local solar electricity supplier." 

 
An example in current law where wheeling is authorized can be found in Section 

366.051, Fla. Stat. That statute provides in part:  
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Public utilities shall provide transmission or distribution  
service to enable a retail customer to transmit electrical 
power generated by the customer at one location to the 
customer's facilities at another location, if the commission 
finds that the provision of this service, and the charges, 
terms, and other conditions associated with the provision of 
this service, are not likely to result in higher cost electric 
service to the utility's general body of retail and wholesale 
customers or adversely affect the adequacy or reliability of 
electric service to all customers . . . . 

 
This statute authorizes a utility customer to use the utility's distribution or 

transmission system to transport self-generated electricity to its facilities at a different 
location, and authorizes the electric utility providing the transportation to charge for the 
service.  Because those generating the electricity are charged by the utility for wheeling 
the power to their remote facilities, they are in the same position as a customer of the 
same utility who receives electricity wheeled from a local solar electricity supplier's 
facility.  The charge would not constitute an unauthorized impairment in violation of the 
Solar Amendment because other customers of the same type (customer's receiving 
electricity "wheeled" to them by the electric utility) are similarly impaired by the same 
kind of rate or charge for the same kind of service. 

 
 
Authority to Recover Fixed or "Sunk" Costs by 

Dedicated Fee or Charge, or Through Base Rates 
 

What an electric utility charges its customer is set forth in a group of rate 
schedules, which each apply to a particular class of customer and set forth the charges 
that can appear on the customer's bill. For public utilities, these schedules are 
established by the utility, subject to review and approval by the Public Service 
Commission.  For municipal electric utilities, these schedules are established by the 
utility, subject to review and approval by the authority with oversight responsibilities for 
the utility, usually the city governing body, but sometimes a separate board or authority 
answerable to the city governing body or residents.  For rural electric cooperatives, 
these schedules are established by the utility and are subject to review and approval by 
a board of directors elected by the customer members of the cooperative.  

 
The components of a customer's bill typically consist of several types of charges 

varying in amount depending on the class of customer.  The first type of charge is called 
a customer charge.  It is the minimum amount a customer is required to pay, regardless 
of the amount of electricity consumed.  This charge is supposed to allow the utility to 
collect its fixed costs to serve a particular customer regardless of the amount of 
electricity consumed.  These "fixed costs" typically include the costs to the utility of 
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maintaining and keeping the customer's account records active, such as data 
processing, meter reading, billing, and other administrative-type costs.   

 
The second type of charge is a consumption (or energy) charge, which is a per 

kilowatt-hour rate that is charged to a customer depending on the amount of electricity 
consumed.  This charge is designed to cover the customer's share of the utility's 
investment in the physical plant, the cost of maintenance and operations, and for an 
investor-owned public utility, the authorized shareholder return on investment (for a 
municipal utility some amount above actual utility costs may be charged to support 
general governmental operations). 

 
These first two types of charges combine to make up what is referred to as the 

utility's "base rate."  However, most utilities also charge one or more "additional 
charges" to cover either recurring operating costs that are outside of the utility's control, 
such as the cost of fuel to run generating plants, or temporary costs to the utility, such 
as the cost to pay for hurricane damages.  Additional charges have historically been 
imposed for such things as fuel cost recovery, recovery of costs related to hurricane 
damage, and pass-through of franchise fees and taxes. 

 
Assuming the Solar Amendment becomes law, and assuming for the sake of 

argument that electric utilities and their rate regulators determine that activities 
authorized by the Solar Amendment either inhibit cost recovery by utilities or shift too 
much of the cost burden to customers who do not consume electricity produced by a 
local solar electricity supplier, the Solar Amendment preserves sufficient flexibility for 
utilities and their rate regulators to address the matter. 

 
The Solar Amendment does not prohibit imposition of utility rates, fees or 

charges that impair a customer's purchase or consumption of solar electricity. Rather, 
the amendment has a far narrower effect. It prohibits a utility from imposing a rate, fee 
or charge that impairs a customer's purchase or consumption of solar electricity from a 
local solar electricity supplier, and then, only if the rate, fee or charge is one that is not 
also imposed on other customers of the same type or class.  The focus of the 
Amendment is to remove regulatory barriers inhibiting the third-party local solar supplier 
business model specifically, not to protect the use of distributed solar electricity 
generally. 

 
To the extent that current law authorizes the imposition of a rate, fee or charge 

on a customer who uses solar electricity because such use reduces the revenue the 
electric utility anticipated collecting from that customer when it made its system 
investments, the Solar Amendment would allow the same rate, fee or charge to a 
customer purchasing or consuming electricity from a local solar electricity supplier.  
Such a rate, fee or charge imposed by the electric utility would not violate the Solar 
Amendment's "impairment" provision because it is likewise charged to customers of the 
same type (customers who consume solar electricity from a source other than the 
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regulated electric utility) who do not consume electricity from a local solar electricity 
supplier. 

 
A utility may, for example, include a rider in its tariff (subject to approval of its rate 

regulator) allowing a surcharge or a rate adjustment for all customers of a certain class 
(such as residential, or commercial) who reduce their demand by using electricity 
produced from renewable generating equipment not owned by the utility.  Such a rider 
does not violate the Solar Amendment because the rider does not impair the 
consumption or purchase of electricity solely for customers of a local solar supplier, but 
applies to others as well. If, however, the same utility attempts to impose a rider that 
applies the same surcharge or rate adjustment to customers of local solar electricity 
suppliers ONLY, such a rider would violate the impairment provisions of the Solar 
Amendment. 

 
 

Revenue Requirement and Rates 
 

Every electric utility has what is known as a "revenue requirement." The revenue 
requirement is the amount of revenue that the utility must collect through its rates, fees 
and charges to recover all of its reasonable costs and meet all of its legitimate and 
reasonable obligations.  For an investor-owned public utility, the revenue requirement 
includes the amount of revenue the utility must collect from its established rates, fees 
and charges to meet all of its operating and maintenance expenses, recover the amount 
of capital invested in the physical plant, service its debt, and pay to shareholders a 
return on investment that has been approved by the Public Service Commission and 
determined to be adequate to fairly compensate the shareholders for their investment.  
The Florida Supreme Court has determined that a utility's return on its shareholder's 
equity may vary within a range above or below the percentage established by the PSC 
and remain fair to shareholders and reasonable to customers.  Court opinions have 
established that a realized rate of return on equity that falls within one percentage point 
of the percentage established by the PSC is presumptively reasonable.  Therefore, a 
utility will typically not seek a change in its rates unless the return on equity is 
anticipated to fall below or rise above the ends of this established range.  

 
Similarly, a municipal utility establishes rates to cover its revenue requirement.  

While no municipal utility pays shareholders a fair return on investment, some use utility 
revenues to fund non-utility operations, and therefore have a revenue requirement in 
excess of the actual costs of financing, constructing, operating and maintaining the 
utility system. 

 
Whether a policy change such as that proposed in the Solar Amendment alters 

an investor-owned public utility's revenues enough so that it would be compelled to 
amend its rates or to impose an additional charge in order to meet its revenue 
requirement would likely depend on whether revenues declined to a degree that the 
utility no longer earned a return on its investment falling within the range established by 
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the PSC.  Whether passage and application of the Solar Amendment increases 
distributed solar generation enough to decrease revenues and trigger the need to raise 
rates so that the utility may continue to earn a rate of return within the authorized range 
is speculative and uncertain. Whether any potential decrease in revenue caused by 
activities authorized by the Solar Amendment may be offset by separate increases in 
revenues brought about by increased operating efficiencies, management cost cutting, 
and customer growth is also unknown. 

 
Likewise, whether increases in distributed solar prompted by the Solar 

Amendment would decrease municipal utility revenues to a level that jeopardizes non-
utility governmental funding is uncertain, and whether any revenue decreases, should 
they materialize, will be offset by separate increases in revenues from increased 
operating efficiencies, management cost cutting, and customer growth, is also 
uncertain.  

 
The FIEC notebook distributed after the public hearing includes papers on a 

variety of solar topics,  including reports on electric utility rate implications of local solar, 
particularly whether non-solar customers cross-subsidize the rates of local solar 
customers.  Appendix "A" includes a concise yet scholarly analysis of the debate by 
immediate past Chair of the Federal Energy Regulatory Commission Jon Wellinghoff 
and James Tong:  "A Common Confusion Over Net Metering is Undermining Utilities 
and the Grid" at:http://www.utilitydive.com/news/wellinghoff-and-tong-a-
common-confusion-over-net-metering-is-undermining-u/355388/  The article 
suggests cross-subsidization of rates regularly occurs in other contexts, such as the 
snowbird discount mentioned at the FIEC public hearing, and points to studies 
demonstrating that local solar customers contribute more than their fair share.   

 
 

Will the Solar Amendment 
Cause Cancellation of Franchise Agreements? 

 
Passage of the Solar Amendment will not result in the widespread cancellation of 

franchise agreements between cities and counties and the franchisee public electric 
utilities.  Beginning in 1996, electric utilities began including within franchise agreements 
offered to local government provisions that could be exercised to cancel the agreement 
in the event that changes in state or federal law result in retail competition.  These 
provisions typically state the following, or something substantially similar: 

 
If as a direct or indirect consequence of any legislative, 
regulatory or other action by the United States of America or 
the State of Florida (or any department, agency, authority, 
instrumentality or political subdivision of either of them) any 
person is permitted to provide electric service within the 
incorporated areas of the Grantor to a customer then being 

http://www.utilitydive.com/news/wellinghoff-and-tong-a-common-confusion-over-net-metering-is-undermining-u/355388/
http://www.utilitydive.com/news/wellinghoff-and-tong-a-common-confusion-over-net-metering-is-undermining-u/355388/
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served by the Grantee, or to any new applicant for electric 
service within any part of the incorporated areas of the 
Grantor in which the Grantee may lawfully serve, and the 
Grantee determines that its obligations hereunder, or 
otherwise resulting from this franchise in respect to rates and 
service, place it at a competitive disadvantage with respect 
to such other person, the Grantee may, at any time after the 
taking of such action, terminate this franchise if such 
competitive disadvantage is not remedied within the time 
period provided hereafter.  The Grantee shall give the 
Grantor at least 90 days advance written notice of its intent 
to terminate.  Such notice shall, without prejudice to any of 
the rights reserved for the Grantee herein, advise the 
Grantor of the consequences of such action which resulted 
in the competitive disadvantage.  The Grantor shall then 
have 90 days in which to correct or otherwise remedy the 
competitive disadvantage.  If such competitive disadvantage 
is not remedied by the Grantor within said time period, the 
Grantee may terminate this franchise agreement by 
delivering written notice to the Grantor's Clerk and 
termination shall take effect on the date of delivery of such 
notice.  

 
This example is excerpted from the initial form agreement offered by FPL to the 

City of South Miami during its recent negotiation for a franchise agreement renewal and 
is identical to language found in numerous FPL franchise agreements entered after 
1996. 

 
First, under these provisions, termination of the agreement is not automatic. The 

right of the utility to terminate is not triggered by a change in the law, rather it is 
triggered when the utility determines that the existence of the franchise agreement has 
placed it at a competitive disadvantage with respect to the new service provider, and the 
local government has failed to provide a remedy acceptable to the utility. The language 
in these agreements is usually silent as to the nature of the remedy required to avoid 
termination.  It is uncertain and speculative that any utility will be placed at a competitive 
disadvantage with respect to a local solar electricity supplier who operates as 
authorized under the Solar Amendment. It is also uncertain and speculative that any 
franchise agreement will be terminated if a utility actually determines that it is at a 
competitive disadvantage, because the local government has the opportunity to propose 
a remedy or negotiate revised terms, which may or may not involve the amount of 
revenue paid to the local government.  In a review of nearly 190 such agreements only 
one turned up which contained this kind of termination provision did not also provide an 
express opportunity to remedy prior to termination. 
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Second, franchise agreements are not uniform throughout the state and across 
utilities.  Each utility offers its own form agreement, and every local government to 
varying degrees, negotiates its own terms which deviate from the form agreement.  
Several current agreements are attached as Appendix "B" for comparison purposes.  
Consider that agreements entered between 1985 and1996 (all of which remain in effect 
– the term is almost uniformly 30 years) contain no right of termination due to 
competitive disadvantage. 

 
Third, a franchise agreement is more than just an agreement as to the electric 

utility's payment of a fee to the local government.  Such agreements grant significant 
benefits to the utility franchisee, including the city or county's agreement, for a 30-year 
term, not to take over and operate the portions of the utility system located within the 
local government's jurisdictional boundaries.  Additionally, such agreements provide a 
means for addressing the utilities' uses of the public rights of way and public easements 
within the jurisdiction, which may be more advantageous to the utility than terms 
provided in statutes.  In short, there are compelling reasons for a utility to continue 
operating under a franchise agreement notwithstanding changes in the law that allow 
third parties to provide electric service in the jurisdiction without being subject to the 
same franchise terms. 

 
Finally, it is unclear whether provisions like those excerpted above, which are 

intended to apply in the event of a restructured retail electricity market, would even 
apply in the event that the Solar Amendment is approved and becomes law. The Solar 
Amendment will not be likely to cause any electric utility to lose its customer because of 
retail competition.  Indeed, the express language contained in paragraph (b)(3) of the 
Solar Amendment provides that the electric utility may not be relieved of its obligation 
under law to provide electric service to any customer in its service territory on the basis 
that the customer also purchases electricity from a local solar electricity supplier.  A 
customer of a local solar electricity supplier, therefore, remains a customer of the 
electric utility.  If the utility does not lose its customer, is it at a competitive disadvantage 
with respect to a local solar electricity supplier? To the extent that ambiguity exists in 
any such termination provision within a franchise agreement, the Florida Supreme Court 
requires that the ambiguity be resolved in favor of the government and against the 
franchisee. See, Tampa-Hillsborough County Expressway Authority v. K.E. Morris 
Alignment Service, Inc., 444 So.2d 926, 928 (Fla. 1983) (attached as Appendix "C").  

 
Revenues and Costs to the State and Local Government 

 
The foregoing discussion about the Solar Amendment's electric utility rate 

implications and the franchise agreement consequences inform the FIEC's 
consideration of the revenue and cost consequences of the Solar Amendment.  Section 
100.371(5)(a), Florida Statutes, requires the FIEC to "complete an analysis and financial 
impact statement to be placed on the ballot of the estimated increase or decrease in 
any revenues or costs to state or local governments resulting from the proposed 
initiative."  With regard to revenues, the state and local governments impose a variety of 
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taxes and fees on electric utilities and can generate tax and fee revenues from local 
solar electricity suppliers and their customers.  How much and whether the revenue 
amounts will vary from those received today depends on a variety of factors, including 
among others the extent to which customers choose to utilize local solar electricity 
suppliers and the state and local regulatory reaction to rate change requests, if any, 
from the electric utilities.  Because the degree to which customers take advantage of 
new local solar authorized by the Amendment and the regulatory reactions are 
unknown, the state and local revenue effects are unknown.  Likewise, those factors 
affect the analysis of the costs to state and local government as customers of electric 
utilities.  There is no way to know whether the Solar Amendment will result in the state 
and local government becoming customers of local suppliers or will result in higher or 
lower costs for the purchase of electric utility power from rates adjusted upwards or 
downwards by state or local regulatory changes.  Consequently, neither the revenue nor 
the cost impacts can be known with the degree of certainty constitutionally required for 
the FIEC to determine the "probable financial impact" of the Solar Amendment.   
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Utility Dive
OPINION

Wellinghoff and Tong: A common confusion over net metering is 
undermining utilities and the grid 
'Cost-shifting' and 'not paying your fair share' are not the same thing. 

By Jon Wellinghoff and James Tong | January 22, 2015 

Editor's Note: The following is a guest post written by Jon Wellinghoff and James Tong. Wellinghoff is the former 
chairman of the Federal Energy Regulatory Commission and is currently a partner at law firm Stoel Rives LLP. 
Tong is the vice president of strategy and government affairs for Clean Power Finance, a financial services and 
software firm in the residential solar market. This article is the first in a series from Tong and Wellinghoff looking 
at issues surrounding utilities, distributed energy resources, and the grid. Tong and Wellinghoff's joint proposal to 
create an independent distribution system operator was covered in Utility Dive here 
(http://www.utilitydive.com/news/jon-wellinghoff-utilities-should-not-operate-the-distribution-grid/298286/) .

Correction: A previous version of this post said a report by the California Public Utilities Commission (CPUC) 
found that net energy metering (NEM) customers in the state were paying 106% of the full cost of service. The 
report was, in fact, a draft. The final report found California NEM customers were paying 103% of the full cost of 
service. 

Public discussion on net energy metering (NEM) has gone from heated to downright nasty. It started as an 
arcane and seemingly innocuous policy: solar customers get a one-for-one bill credit from their utility for each 
kWh they produce and send to the grid. NEM has become a full-blown wedge issue.

Critics assert NEM customers use the grid but do not pay their fair share of the costs. They say that NEM shifts 
grid costs to non-solar ratepayers, especially lower-income households and minorities. They invoke phrases such 
as “regressive tax”, “reverse Robin Hood,” or even 
“robbin’ (http://www.fortnightly.com/fortnightly/2013/07/reverse-robin-hood) the hood 
(http://www.fortnightly.com/fortnightly/2013/07/reverse-robin-hood) ,” to suggest that solar customers – 
purportedly far wealthier and whiter – are getting a free ride at everyone else’s expense.

“Nonsense,” reply NEM advocates. “NEM critics don’t care about ratepayer fairness – they care about protecting 
profits and monopolies for utilities that have never faced competition.” They contend that, far from shifting costs, 
NEM customers create net value to the grid and all grid users. One only need look to a study commissioned by 
the neutral Nevada Public Utility Commission 
(http://puc.nv.gov/uploadedFiles/pucnvgov/Content/About/Media_Outreach/Announcements/Announcements/E3%
20PUCN%20NEM%20Report%202014.pdf?pdf=Net-Metering-Study) that shows NEM customers provide a net 
present value benefit of $36M to non-NEM customers in Nevada.

However, both arguments miss the point. That is because both use “cost-shifting” and “not paying the fair share” 
interchangeably. This understanding is wrong – critically wrong. And it is resulting in needlessly fractious debates 
and bad policies, including arbitrary fixed fees on solar customers.

A telling example: In 2013, the California Public Utilities Commission (CPUC) published a study 
(http://www.cpuc.ca.gov/NR/rdonlyres/75573B69-D5C8-45D3-BE22-3074EAB16D87/0/NEMReport.pdf) that 
projected a cost shift of $1.1 billion per year by 2020 due to NEM policy. NEM critics, including the American 
Legislative Council (http://alec.org/docs/Net-Metering-reform-web.pdf)  (ALEC), Americans for Prosperity 
(http://americansforprosperity.org/georgia/article/why-the-sun-isnt-free-by-joel-aaron-foster/) , and even some 
academics cited the study as proof that NEM customers were not paying their fair share. So they pushed harder 
for fixed fees for NEM customers, a policy that various states, including Wisconsin, Arizona, Kansas, and 
Oklahoma, have since either explored or enacted.

But critics (as well as NEM advocates) overlooked that the same CPUC report also found that NEM customers as 
a whole “appear to be paying slightly more than their full cost of service” – 103% of their costs, to be precise. In 
other words, NEM customers were not zeroing out their bills and “free-riding:” on average, they were paying more 
to utilities in fixed-cost recovery than non-NEM customers.
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Why do so many policy wonks on both sides consistently conflate cost-shifting with not paying one’s fair share? It 
could be that explaining these concepts is difficult and doesn’t make for good sound bites. Or it could be that few 
people understand the arcane subject of utility rate design or are willing to admit that the prevailing utility 
regulatory model is highly redistributive to begin with (http://www.utilitydive.com/news/why-the-net-metering-fight-
is-a-red-herring-for-utilities/307061/) .

According to the CPUC study, before going solar, all NEM customers (commercial and residential) had paid 
133% of their full cost of service. The residential segment alone paid 154% of its cost. By going solar, NEM 
customers were mitigating or reversing the subsidies they had traditionally been paying to support the grid. This 
is the crux of what is called cost-shifting.   

Cost-shifting should not be ignored. But the focus on NEM customers dangerously obscures more critical 
problems with the utility model (http://www2.deloitte.com/us/en/pages/energy-and-resources/articles/the-math-
series-solving-for-disruption-in-US-electric-power-industry.html) , namely slowing demand, escalating costs, and 
disruptive innovations. In such an environment, any technology that reduces sales of electrons will challenge 
traditional practices of cross-subsidization.

For example, the energy economist Catherine Wolfram estimates that adoption of LED lighting may shift costs as 
much as the adoption of distributed solar. (https://energyathaas.wordpress.com/2014/03/17/why-arent-we-talking-
about-net-energy-metering-for-leds/) Does this mean we should condemn LED users for cheating the system, or 
charge them fixed fees? Or should we fix the system in which the mere adoption of LED lighting can hurt the 
poor?

Vulnerable customer segments should not bear more cost when others adopt distributed energy resources 
(DERs) (http://www.epri.com/Our-Work/Pages/Distributed-Electricity-Resources.aspx) , such as rooftop solar or 
efficiency technologies. But all customers – not just solar or DER customers – need to address the potential 
equity issues that new technologies, however promising, may raise.  The Regulatory Assistance Project’s 
concept of a minimum bill (http://www.raponline.org/featured-work/the-minimum-bill-an-effective-alternative-to-
high-customer) – which utilities and solar advocates in Massachusetts had agreed to 
(http://www.greentechmedia.com/articles/read/why-the-massachusetts-net-metering-compromise-could-be-a-
model-for-other-st) before getting stuck in the legislature – can ensure that all grid users pay their fair share. 
While imperfect (we advocate for more comprehensive reforms 
(http://www.fortnightly.com/fortnightly/2014/08/rooftop-parity?
authkey=694f9b6d88b73bb34af7a1dfe32592897cf7300b810bfb7d7d2030eab37ffed0) ), the concept is more 
efficient and fairer than a sweeping fixed fee that singles out one technology with almost no regards of its benefits 
and costs to the grid.

The recent push for fixed fees is problematic for many reasons; for one, it does not rely on actual data or results 
(http://www.utilitydive.com/news/utah-regulators-turn-down-rocky-mountain-powers-bid-for-solar-bill-
charge/304455/) , but rather on the faulty assumption that users of technologies that shift costs are necessarily 
not paying their fair share. This fallacy will handicap the deployment of all promising DERs, which, by virtue of 
being distributed, will necessarily create uneven benefits and costs. Even worse, it may ultimately harm those 
ratepayers that NEM critics are trying to protect.

Separate analyses from the Rocky Mountain Institute (http://www.rmi.org/electricity_grid_defection) and Morgan 
Stanley (http://www.greentechmedia.com/articles/read/Solar-Fixed-Charges-May-Cause-Grid-Defection) show 
that grid defection will soon be economically viable, and that levying more fixed fees would accelerate defection.  
Even if “mass defection” is unlikely, defection by a small group will probably have an outsized impact. Utilities rely 
disproportionately on heavy users, who tend to be more affluent and thus more economically capable of going 
off-grid. If these users do start defecting en masse, then we really will have an unprecedented problem of cost-
shifting from the “haves” to the “have-nots” – but we can’t blame the “haves” for not paying their fair share for a 
grid they aren’t using.

Let us hope that we never have to face this calamity to finally understand the distinction between cost-shifting 
and not paying one’s fair share.

Top Image Credit: San Jose Inside (http://www.sanjoseinside.com/news/entries/4_19_13_sustainable_energy_solar_utilities/) 
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TAMPA-HILLSBOROUGH COUNTY EXPRESSWAY AUTHORITY, Petitioner, 
v. K.E. MORRIS ALIGNMENT SERVICE, Inc., Respondent 

 
No. 62,281 

 
Supreme Court of Florida 

 
444 So. 2d 926; 1983 Fla. LEXIS 2899 

 
 

November 10, 1983  
 
SUBSEQUENT HISTORY:     [**1]  Rehearing 
Denied February 22, 1984.   
 
PRIOR HISTORY:     Application for Review of the 
Decision of the District Court of Appeal - Direct Conflict 
of Decisions Second District - Case No. 81-1714.   
 
 
COUNSEL: William C. McLean, Jr., Tampa, Florida, 
for Petitioner.  
 
Paul B. Johnson of Johnson, Paniello and Hayes, Tampa, 
Florida, for Respondent.   
 
JUDGES: Boyd, J.  Alderman, C.J., Overton, McDon-
ald, Ehrlich and Shaw, JJ., concur.  Adkins, J., dissents.   
 
OPINION BY: BOYD  
 
OPINION 

 [*927]  This case is before us on the petition of the 
Tampa-Hillsborough County Expressway Authority for 
review of a decision of the District Court of Appeal for 
the Second Appellate District of Florida.  The decision 
of which review is sought is reported as K.E. Morris 
Alignment Service, Inc. v. Tampa-Hillsborough County 
Expressway Authority, 414 So.2d 299 (Fla. 2d DCA 
1982). The decision is in conflict with Division of Ad-
ministration, Department of Transportation v. Ely, 351 
So.2d 66 (Fla. 3d DCA 1977). We therefore have juris-
diction to provide the requested review.  Art. V, § 
3(b)(3), Fla. Const.  

The Tampa-Hillsborough County Expressway Au-
thority instituted eminent domain proceedings against 
numerous parcels of land in Hillsborough [**2]  Coun-

ty, including a small tract owned by K.E. Morris Align-
ment Service, Inc.  The Authority sought to take only a 
part of respondent's land, however, and respondent oper-
ated a business on remaining land adjoining the property 
taken.  

In the course of the proceedings for determination of 
compensation, respondent made a claim for business 
damages under section 73.071(3)(b), Florida Statutes 
(1979).  Although respondent had been in business at 
the location adjacent to the land being taken for only 
three years and two months, * its business had been in 
continuous operation for more than thirty years.  The 
trial court held that since the business had been in opera-
tion at the location for which business damages were 
claimed for  [*928]  less than five years, no business 
damages were recoverable under section 73.071(3)(b).  
The landowner appealed.  
 

*   Pursuant to chapter 74, Florida Statutes 
(1979), the court entered an order of taking on 
September 7, 1979, prior to the proceedings for 
determination of just compensation. 

 [**3]  The district court reversed and held that 
section 73.071(3)(b) does not require, as a prerequisite to 
an award of business damages, that the business have 
been in operation at the location for which business 
damages are claimed for more than five years.  

Section 73.071(3)(b) provides in pertinent part as 
follows:  
  

   (3) The jury shall determine solely the 
amount of compensation to be paid, which 
compensation shall include:  

. . . .  
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(b) Where less than the entire prop-
erty is sought to be appropriated, any 
damages to the remainder caused by the 
taking, including, when the action is by 
the Division of Road Operations of the 
Department of Transportation, county, 
municipality, board, district or other pub-
lic body for the condemnation of a 
right-of-way, and the effect of the taking 
of the property involved may damage or 
destroy an established business of more 
than 5 years' standing, owned by the party 
whose lands are being so taken, located 
upon adjoining lands owned or held by 
such party, the probable damages to such 
business which the denial of the use of the 
property so taken may reasonably cause. 

 
  
The district court looked at the three criteria for business 
damages [**4]  and found that they were independent 
requirements: the business must be established for more 
than five years, the business must be owned by the party 
whose lands are being taken, and the business must be 
located upon adjoining land owned or held by such party.  
Thus the district court found that there was no require-
ment in the statute that the business for which damages 
are sought have been operated for more than five years at 
the location adjoining the land being taken.  We believe 
contrarily that the words "located upon adjoining lands" 
and the words "established business of more than 5 years' 
standing" are intended to be read together and to qualify 
each other.  We therefore hold that the district court 
erred in its construction of the statute.  The statute indi-
cates that the legislative intent is to allow business dam-
ages only to concerns having a physical existence for 
more than five years at the location where the partial 
taking is alleged to have caused business damages.  
Examined in the light of sound principles of statutory 
construction, the statute sustains the ruling of the circuit 
judge and demonstrates the error of the district court's 
holding.  

The power of eminent domain [**5]  is an inherent 
feature of the sovereign authority of the state.  Daniels 
v. State Road Department, 170 So.2d 846 (Fla. 1964). 
The constitution limits this power by requiring that full 
compensation be paid to the owner for the property tak-
en.  Art. X, § 6(a), Fla. Const.  The payment of com-
pensation for intangible losses and incidental or conse-
quential damages, however, is not required by the con-
stitution, but is granted or withheld simply as a matter of 
legislative grace. Jamesson v. Downtown Development 
Authority, 322 So.2d 510 (Fla. 1975). Business damages 
such as those sustained in the instant case fall in the cat-
egory where compensation is not constitutionally re-

quired but depends on legislative authorization.  City of 
Tampa v. Texas Co., 107 So.2d 216 (Fla. 2d DCA 1958), 
cert. dismissed, 109 So.2d 169 (Fla. 1959).  

The allowance of business damages in eminent do-
main proceedings, being a matter of legislative grace, is 
analogous to other forms of legislative largess, such as 
grants of franchise rights.  The allowance of business 
damages can also be compared to a waiver of sovereign 
immunity. Legislative grants of property or franchise 
rights must, when construction [**6]  is necessary, be 
strictly construed in favor of the state and against the 
grantee.  Tampa & Jacksonville Railway v. Catts, 79 
Fla. 235, 85 So. 364 (1920). A waiver of sovereign im-
munity, similarly, should be strictly construed in favor of 
the state and against the claimant. Arnold v. Shumpert, 
217 So.2d 116 (Fla. 1968); Spangler v. Florida State  
[*929]  Turnpike Authority, 106 So.2d 421 (Fla. 1958). 
So, any ambiguity in section 73.071(3)(b) should be con-
strued against the claim of business damages, and such 
damages should be awarded only when such an award 
appears clearly consistent with legislative intent.  

Of course, the district court took the view that the 
plain language of the statute seemed to authorize an 
award, so that no resolution of ambiguity was necessary.  
But the district court gave the statute an interpretation it 
had never before received, and one that is at odds with 
the traditional understanding of the purpose and effect of 
the statutory business damages criteria.  See, e.g., State 
Road Department v. Bramlett, 189 So.2d 481 (Fla. 
1966); State Road Department v. Lewis, 170 So.2d 817 
(Fla. 1964); Glessner v. Duval County, 203 So.2d 330 
(Fla.  [**7]  1st DCA 1967); Intercoastal Drydock, Inc. 
v. State Road Department, 203 So.2d 19 (Fla. 3d DCA 
1967), cert. denied, 210 So.2d 223 (Fla. 1968); State 
Road Department v. Abel Investment Co., 165 So.2d 832 
(Fla. 2d DCA), cert. denied, 169 So.2d 485 (Fla. 1964); 
State Road Department v. Peter, 165 So.2d 771 (Fla. 2d 
DCA 1964). It is true that none of the above-cited cases 
dealt with the precise issue that has arisen now.  But in 
reasoning that "if the legislature had intended the re-
quirement that the business be located on the adjacent 
land for five years, it could have used plain language to 
so provide," 414 So.2d at 300, the district court con-
strued the statute as though there existed a presumption 
in favor of the claimant.  

Statutes should be construed in light of the manifest 
purpose to be achieved by the legislation.  Van Pelt v. 
Hilliard, 75 Fla. 792, 78 So. 693 (1918); Curry v. Leh-
man, 55 Fla. 847, 47 So. 18 (1908). The purpose of sec-
tion 73.071(3)(b) is to mitigate the hardship that may 
result when the state exercises the power of eminent do-
main paying only the constitutionally required full com-
pensation for the property actually taken.  The legisla-
ture [**8]  in doing so has recognized that a business 
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location may be an asset of considerable value and sus-
ceptible of being substantially damaged by a partial tak-
ing. To assure the existence of a substantial business 
interest in the location as a prerequisite to an award of 
business damages, the legislature included the require-
ment of five years of operation at the location.  The re-
quirement of "more than 5 years' standing," seen in the 
light of the legislative purpose, obviously refers to the 
length of time the business has operated at the location 
where business damages are claimed to have been in-
curred due to condemnation of adjoining land. The 
length of time that the operator of the business has been 
in business at previous or other locations and the dura-
tion of its existence as a business entity are obviously 
irrelevant to the inquiry mandated by the statute.  

When a statute is susceptible of and in need of in-
terpretation or construction, it is axiomatic that courts 
should endeavor to avoid giving it an interpretation that 
will lead to an absurd result.  State ex rel. Florida In-
dustrial Commission v. Willis, 124 So.2d 48 (Fla. 1st 
DCA 1960), cert. denied, 133 So.2d 323 (Fla.  [**9]  
1961). If we were to adopt the district court's view of 
section 73.071(3)(b), there could be absurd and unfair 
results in hypothetical situations that readily come to 
mind.  Under the district court's approach, two property 
owners operating businesses, both equally damaged by a 
partial taking of their respective properties, and both 
having been in operation at the affected location for less 
than five years, would be treated differently insofar as 
their eligibility to claim business damages is concerned if 
one of them had been in existence as a business entity for 
more than five years and the other had not.  Thus the 
different treatment of the two landowners on the question 
of eligibility to claim business damages would be based 
on a factor having nothing whatsoever to do with the 
duration of their operations at the respective locations 
and therefore the degree of hardship imposed upon them 
by the partial taking of their respective premises.  This 
would be an irrational  [*930]  distinction upon which 
to justify such differential treatment.  "An interpretation 
of the language of a statute that leads to absurd conse-
quences should not be adopted when, considered as a 
whole, the statute [**10]  is fairly subject to another 
construction that will aid in accomplishing the manifest 
intent and the purposes designed." City of Miami v. 
Romfh, 66 Fla. 280, 285, 63 So. 440, 442 (1913). Since 
the construction given the statute by the circuit judge 
comports with the obvious purpose of the statute, it 
should have been sustained by the appellate court.  

Decisions of the appellate courts of Florida clearly 
indicate that the essential inquiry under the business 
damages statute is that of continuous operation of the 
business at the location where business damages are al-
leged to have been suffered.  In Hooper v. State Road 

Department, 105 So.2d 515 (Fla. 2d DCA 1958), the trial 
court refused to allow a claim for business damages be-
cause the landowners had been operating the business for 
only about one year. The district court of appeal reversed 
because the owners had acquired the business as a going 
concern and it had been in continuous operation at the 
location for more than five years.  Conversely, in 
Hodges v. Division of Administration, Department of 
Transportation, 323 So.2d 275 (Fla. 2d DCA 1975), the 
district court affirmed the trial court's refusal of a busi-
ness damages [**11]  claim because, although a busi-
ness similar to the landowner's had some time previously 
been operated on the premises, the landowner had not 
acquired a business there but only a "business place" in 
which he opened a new business.  323 So.2d at 277. 
There was no continuous operation and the landowner's 
business had been in existence for less than five years. 
The same kind of situation produced a consistent holding 
in Division of Administration, Department of Transpor-
tation v. Lake of the Woods, Inc., 404 So.2d 186 (Fla. 4th 
DCA 1981).  

The district court of appeal in the instant case 
acknowledged that its decision was in conflict with Divi-
sion of Administration, Department of Transportation v. 
Ely, 351 So.2d 66 (Fla. 3d DCA 1977). There a propane 
gas dealer claimed that the partial taking of a mobile 
home park with which it had a service agreement and 
where it had access easements for its facilities had taken 
its property and caused it business damages.  The dis-
trict court held that the service easement was not a kind 
of property the loss of which had to be compensated and 
rejected the claim of business damages for two reasons:  
  

   Business damages under Section 
73.071(3)(b),  [**12]  Florida Statutes 
(1975) are equally inapplicable in the in-
stant case.  Southeastern Propane Gas 
Co. did not own or have any property in-
terest in the condemned land as required 
by the statute in order to qualify for busi-
ness damages.  Moreover, its business 
had not been operating on the adjoining 
land for more than five years as further 
required by the statute.  The fact that 
Southeastern Propane Gas Co. as a com-
pany has been incorporated and doing 
business elsewhere throughout the state 
since the early 1950's does not satisfy this 
five year requirement under the statute. 

 
  
  
  
 351 So.2d at 69. The second reason given, of course, 
pertains to the issue in the instant case upon which our 
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conflict jurisdiction is predicated.  Under our holding 
today, the Ely decision was correct.  

The decision of the district court of appeal is 
quashed and the case is remanded with instructions that 
the ruling of the trial court be affirmed.  

It is so ordered.  

ALDERMAN, C.J., OVERTON, McDONALD, 
EHRLICH and SHAW, JJ., Concur.  

ADKINS, J., Dissents.   
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