Revived Industry Push To 'Delist' Coal Plants Could Undermine EPA MACT 

June 14, 2012 - Clean Energy Report

Utility industry officials are planning to revive their bid for EPA to "delist" coal-fired power plants as subject to Clean Air Act air toxics regulations by filing a revised delisting request, a move that could undermine EPA's contested air toxics rule for the sector because it highlights alleged major flaws in the agency's justification for the rule.

If EPA grants a petition for delisting, or a federal appeals court in a pending court case over the rule finds fault with the agency's denial of such a petition, it would bar EPA from regulating utility air toxics under section 112 of the Clean Air Act, through which EPA imposes strict maximum achievable control technology (MACT) limits.

When EPA issued the final MACT air toxics rule for coal- and oil-fired power plants late last year, the agency rejected an industry request from 2011 to delist coal plants as an air toxics source category in part by citing cancer risks from the facilities' hexavalent chromium and nickel emissions. But industry counters that those emissions are due to stainless steel parts associated with the emissions testing process that contaminated the air toxics data.

Industry argues that removing that contamination would show that actual power plant emissions of air toxics are at levels below those that justify regulating as an air toxics source category. To be delisted as a source category, no facility in the category can emit air toxics above health thresholds set in the air law.

The Utility Air Regulatory Group (UARG), representing coal-fired power plants, intends to make this argument in an upcoming revised delisting petition it will file with EPA, according to recent filings the group made in a pending U.S. Court of Appeals for the District of Columbia Circuit suit challenging the utility MACT.

UARG asked the court to sever out its challenge to EPA's denial of the group's previous delisting petition from August 2011. The group wants to keep that portion of the suit in abeyance while it submits a revised petition to EPA and gives the agency to consider whether to approve it. The Clean Air Act requires EPA make a decision within one year.

The group notes in the motion in the suit, White Stallion Energy Center v. EPA, that EPA opposes such a move. The agency is trying to fend off attacks on its scientific and legal rationale for issuing the MACT.

Almost half the states and many industry entities are suing EPA over the MACT, questioning in recent statements of issues whether EPA erred in its determination under section 112(n)(1)(a) of the air law that regulation of mercury and air toxics from utilities is "appropriate and necessary" -- a finding EPA is required to issue after it produces a study on "the hazards to public health reasonably anticipated to occur" from air toxics emissions from power plants.

Petitioners are also challenging whether EPA's failure to address concerns about potential reliability impacts from plants shutting down temporarily to install pollution controls or permanently to avoid compliance was arbitrary and capricious, though the bulk of the legal fight will likely focus on EPA's justification for the rule.

One industry source argues that UARG's delisting bid is separate and distinct from other issues in play in the litigation, and is part of a long running challenge to EPA's authority to regulate coal- and oil-fired power plants under air toxics requirements under air law section 112, which allows the agency to set strict MACT standards for source categories, typically setting controls based on the top 12 percent of best performers in the category.

An industry source notes that delisting under section 112 would not mean that air toxics emissions from power plants would not be regulated, only that EPA could not regulate them under section 112. Instead, EPA would have the power to issue more flexible standards under section 111 of the act, just as the Bush EPA did in the 2005 Clean Air Mercury Rule (CAMR) emissions trading rule. "It's not as if it's a get-out-of-jail-free card," the source says.

Industry Challenges

Industry first challenged the "appropriate and necessary" determination for regulating air toxics from power plants after outgoing Clinton EPA officials issued it December 2000, but their challenge was dismissed by the D.C. Circuit on jurisdictional grounds. The court in its July 2001 found that the determination did not constitute final agency action and would be reviewable only when the EPA issued standards as a result of the determination.

The Bush EPA in a 2005 decision then reversed the Clinton-era finding, delisting coal-fired plants from regulation under section 112 and finalizing CAMR, a cap-and-trade rule to reduce mercury under section 111. But the D.C. Circuit in 2008's New Jersey v. EPA vacated the rule, finding that EPA's failed to follow requirements under Clean Air Act section 112(c)(9), which dictates the process through which EPA must delist sources if it so wishes.

UARG filed an August 2011 petition with the agency asking for delisting, but the agency rejected that petition in the final utility MACT, which is why it is one of the issues currently contested in White Stallion.

The source says the August 2011 petition and upcoming revised petition are rooted in section 112(c)(9), which allows EPA to delete source categories if no source in the category "emits such hazardous air pollutants in quantities which may cause a lifetime risk of cancer greater than one in one million to the individual in the population who is most exposed to emissions of such pollutants from the source" or emits pollution levels that "exceed a level which is equate to protect public health with an adequate margin of safety" or result in "adverse environment effect."

UARG in its August 2011 petition argued that emissions of air toxics from coal-fired plants "pose insignificant risks to human health and ecological resources" and meet the air law's criteria for delisting.

Citing emissions analyses performed by the Electric Power Research Institute (EPRI) -- the research arm of the electric generating industry -- the petition argued that both ingestion of deposited coal-fired air toxics or inhalation of emitted air toxics pose less than a one-in-one-million lifetime cancer risk to the most exposed populations and would not pose risks that exceed a level protective of public health with an adequate margin of safety.

But EPA in its denial of the petition in the final utility MACT said UARG "improperly seeks to delist a portion" of the source category -- specifically coal-fired plants -- rather than the whole category, which violates the plain language of the act. The agency also argues that the D.C. Circuit found in 2007's Natural Resources Defense Council v. EPA that "for categories, like [electric generating units (EGUs)], that pose cancer risks, the EPA may not delist a portion of a source category." That case dealt with delisting of a non-utility source category.

EPA also said UARG "failed to demonstrate that the requirements for delisting" under section 112(c)(9) have been met, pointing to several flaws that under-predicted the level of air toxics emissions, notably arsenic, chromium and nickel. "As a result, we believe the resulting risk estimates in UARG's analysis are biased low."

EPA also noted that EPRI's multi-pathway model plant ingestion risk analysis finds a cancer risk for adult anglers of four in one million -- while noting UARG dismisses the finding and argues that the analysis is "overly conservative," EPA states that "nothing in the record indicates, however, that UARG's model plant represents the worst-case scenario for cancer human health risks from any EGU. . . . The statute requires that no source in the category may cause a lifetime cancer risk greater than one in one million to the most exposed individual, and UARG has failed to make this showing." EPA then goes on to find that UARG failed to meet the other criteria under 112(c)(9) for delisting.

EPA's 16-Plant Case Study

In support of its appropriate and necessary finding under the MACT, EPA also said that it found that in a 16-plant case study it found five plants with "maximum individual cancer risks greater than one in a million," findings that were driven by levels of hexavalent chromium and nickel that posed potential risks to human health.

But UARG in its April 16 petition for administrative reconsideration of the MACT -- as well as the June 8 court filing -- links these levels of hexavalent chromium to " stainless steel contamination," which the industry source links to fittings and other equipment used to test emissions from plant stacks. EPA's results "made no sense" to industry, the source says, given that the risk drivers from these plants is usually arsenic and not chromium.

The stainless steel associated with the emissions testing process led to flawed results, UARG claims, and without those flaws they argue EPA loses its data justification for the utility MACT. The plants in EPA's study are being retested in advance of the revised petition, the source says, and given initial findings that the chromium levels are reduced when stainless steel contamination is avoided, it appears that all the risks of the plants that EPA identified as greater than one in a million are less than one in a million, which would support the petition for delisting.

The source says that EPA in its initial 2000 section 112 determination separated out the source category of fossil-fuel-fired power plants, removing natural gas plants from regulation under section 112. UARG's move to remove coal-fired plants from the category for similar reasons would be consistent with EPA's 2000 decision, the source says.

As for the pending suit, the source says that litigating under section 112(c)(9) is straightforward, given that EPA would be "obliged" to delist the source category if a petition meets the criteria: "It's that cut and dry."

The source also emphasizes that even if EPA takes a full year to grant or deny UARG's forthcoming petition, and subsequently rejects it, the fact that the utility MACT rule provides plants with at least three years to comply means that litigation over a future petition denial could be complete by the time plants would have to comply.

While the court in either White Stallion or a future delisting suit could seemingly defer to the agency on questions of science, the source argues that that court may not defer on such questions if petitioners show that the agency knowingly relied on faulty data in support of the rule. 
Endangered Species

Lizard Avoids Endangered Species Listing With Help From Conservation Agreements

Protections for Dunes Sagebrush Lizard

Key Provision: Lizard will not be added to the Endangered Species List, thanks to protection from voluntary conservation agreements.

Potential Impact: Reliance on conservation agreements could avert listings for various species.

By Alan Kovski

The U.S. Fish and Wildlife Service announced June 13 that it will not list the dunes sagebrush lizard as an endangered species in its habitat amid the Permian Basin oil and gas fields of western Texas and eastern New Mexico.

Voluntary, long-term conservation agreements in the two states were the key to protecting the species without a listing under the Endangered Species Act, Interior Secretary Ken Salazar said during a telephone news conference on the decision.

The conservation agreements cover more than 650,000 acres, or 88 percent of the lizard's habitat. The agreements commit oil and gas companies and property owners—notably ranchers and farmers—to protect and restore habitat for the lizard and other animals and plants, including the shinnery oak shrubs that provide shelter for the lizards.

The Fish and Wildlife Service, an Interior agency, proposed in December 2010 to list the dunes sagebrush lizard as endangered (75 Fed. Reg. 77,801).

Salazar said the decision not to list the lizard demonstrated the value of state-led conservation agreements and the ability of economic development to coexist with wildlife.

The idea of relying on voluntary programs was promptly denounced by the Center for Biological Diversity, an environmental activist group. The decision “ignores science and blatantly sidesteps the intentions of the Endangered Species Act” to “bow to the wishes of the oil and gas industry,” the group said.

Signs of Success in New Mexico

Companies and property owners signing the agreements commit not only to restrain their environmental impacts but also to contribute per-acre fees to a fund for remediation of old oil and gas exploration and production sites, Fish and Wildlife Service Director Dan Ashe said.

New Mexico has been working on this since 2008, and its plan already has shown signs of working effectively, he said. The Texas conservation plan was designed in 2011 and formalized in February of this year. The Texas plan already has about $800,000 in its fund for site restorations, he said.

The agreements also contain provisions for monitoring compliance, with monthly and annual reporting. If the agreements do not work, the wildlife service can go ahead with an Endangered Species Act listing, a fact that should help motivate compliance with the voluntary plans, Ashe indicated.

Endangered Species Act protections can be exceptionally burdensome and restrictive to industry and property owners.

The American Petroleum Institute, a trade group, issued a statement applauding the decision on the dunes sagebrush lizard. “It is critical that the federal government embrace a practical, long-term strategy that harmonizes conservation with continued energy development,” said Erik Milito, an exploration and production specialist for the group.

Lizards, Lesser Prairie Chickens

Sen. James Inhofe (R-Okla.) welcomed the announcement on the lizard, also called the sand dune lizard. He released a statement stressing the value of voluntary agreements in avoiding the greater burdens of Endangered Species Act listings, a point he and Ashe discussed during a Senate subcommittee hearing in April (79 DEN A-1, 4/25/12).

Oklahoma is having the same success in stabilizing the population of the lesser prairie chicken, Inhofe said June 13. The senator said he was very encouraged by Ashe's assurance that Oklahoma has the “right ingredients” for a potentially similar decision on the lesser prairie chicken.

The lesser prairie chicken, like the dunes sagebrush lizard, has been a candidate for the Endangered Species List. The lesser prairie chicken is found in Oklahoma, Colorado, Nebraska, Texas, and New Mexico.

Interior has scheduled another news conference for Salazar and Ashe on June 15 in southern Colorado, though the department has not yet said whether that will be about the lesser prairie chicken.

For More Information

A Fish and Wildlife Service notice on the decision not to list the dunes sagebrush lizard as endangered is available at http://www.fws.gov/home/feature/2012/DSL-Final-Determination.pdf
ENDANGERED SPECIES: 

Interior won't list Southwest lizard 

Phil Taylor, E&E reporter - Wednesday, June 13, 2012

The Obama administration this afternoon will announce that the dunes sagebrush lizard, which roams roughly half-a-million acres in southeast New Mexico and west Texas, will not be listed as endangered as initially proposed, a surprising decision that drew praise from local lawmakers and oil and gas firms while drawing a sharp rebuke from environmentalists.

The decision comes a year and a half after the Fish and Wildlife Service announced a draft proposal to list the 3-inch-long reptile, warning it "faces immediate and significant threats due to oil and gas activities, and herbicide treatments."

The White House this morning said state-led voluntary conservation efforts to protect the lizard's shinnery oak dune habitat and reduce impacts from Permian Basin drilling now cover roughly 90 percent of the lizard's habitat in New Mexico and 70 percent of its habitat in Texas.

In addition, the Interior Department has reviewed new scientific information from Texas A&M University that has identified additional occupied sites for the lizard, especially in Texas.

"The dunes sagebrush lizard does not need the protection of the Endangered Species Act because unprecedented voluntary conservation agreements now in place in New Mexico and Texas will ensure the long-term protection and recovery of the species," the White House said this morning in an emailed statement obtained by Greenwire.

Today's announcement, which is scheduled for 1:30 p.m. EDT, drew early applause from Rep. Steve Pearce (R-N.M.), an outspoken opponent of the listing, as well as New Mexico's Democratic Sens. Jeff Bingaman and Tom Udall, who called today's decision a "great example of how voluntary cooperative agreements are being used to help protect a habitat and a species, while allowing oil and gas development to continue in southeastern New Mexico."

Conservationists said they were not surprised the administration backtracked on the proposed listing but pledged to closely scrutinize the conservation agreements put in place.

"The way the act is written, they've got to be sure that those conservation efforts are truly effective and truly enforceable," said Bill Snape, an attorney with the Center for Biological Diversity, which petitioned the Fish and Wildlife Service to list the species in 2002.

"We may litigate, and we're certainly going to watch the situation extraordinarily carefully," Snape added. "If this is a true pig in a poke, we're going to go after the agency."

Mark Salvo, wildlife program director for WildEarth Guardians, said existing conservation protections are too weak to ensure the lizard is not extirpated from the remaining portions of its range, particularly in Texas.

"This is an unfortunate decision," he said. "There is no species more deserving of federal protection than the dunes sagebrush lizard."

The lizard over the past couple of years has been a political lightning rod in Texas and New Mexico, which together produce more than one-fifth of the onshore oil in the United States. Rhetoric intensified earlier this year as the price of crude rose and industry groups increasingly urged that the listing be called off.

In addition, the listing proposal was debated in an election year in which New Mexico is viewed as key to the president's re-election bid.

The Independent Petroleum Association of America today said the decision proves energy development and species protections can coexist.

"The Fish and Wildlife Service has made the right decision regarding the protection status of the dunes sagebrush lizard," said IPAA President Barry Russell. "The Interior Department's decision affirms the fact that oil and natural gas development and environmental protection are not in opposition, as it recognizes the successful conservation efforts of regulators, nonprofit groups and industry working together at the state level."

Pearce, a former oil field service company owner, called the decision a "huge victory" for New Mexicans and oil industry jobs. "I extend my gratitude to the New Mexicans who came to the table and, through good faith efforts, voluntarily protected the lizard's habitat."

Interior Secretary Ken Salazar in February had hinted to lawmakers that voluntary conservation agreements -- which include Candidate Conservation Agreements and Candidate Conservation Agreements with Assurances -- could eliminate the need for a listing.

"This is a great example of how states and landowners are taking early, landscape-level action to protect a creature and its habitat before it requires the protection of the Endangered Species Act," Salazar is set to announce today, according to the White House release. "The voluntary conservation efforts of Texas and New Mexico, oil and gas operators, private landowners and other stakeholders show that we don't have to choose between energy development and the protection of our land and wildlife -- we can do both."

In the past, voluntary conservation plans have rarely, if ever, allowed the agency to withdraw a proposed listing.

Snape said the agency's withdrawal of a proposal in the early 1990s to list the flat-tailed horned lizard as threatened in Southern California and Arizona has been repeatedly derailed by lawsuits claiming conservation agreements are insufficient.

"It's definitely one of the gray areas of the act," he said. "The whole point is the conservation agreement has to be proven to have relieved the threats to the species."

In past cases, the federal government has lost when it backtracked on proposed listings based on newly minted conservation plans.

A federal court in Oregon declared the National Marine Fisheries Service had improperly relied on the state's voluntary conservation plan when it withdrew a proposal to list the coho salmon in 1997. That same year, a federal court in Texas overturned FWS's decision to withdraw its proposed listing of the rare Barton Springs salamander, arguing the state's conservation plan does "not take any tangible steps to reduce the immediate threat to the species."

Oil and gas development, grazing, agriculture and other disturbances have destroyed about 40 percent of the lizard's habitat in the past three decades, from 1 million acres to 600,000 acres, according to the government's proposed listing rule in December 2010. In Texas, the lizards no longer occupy 86 percent of historically occupied sites, the agency found.

In addition, many areas occupied by the lizard are targeted for future drilling, which could further fragment the lizard's shinnery oak habitat with roads and well pads, pipelines and power lines. In one Bureau of Land Management district that incorporates all of the lizard's habitat in New Mexico, roughly 100 new wells are expected to be drilled each year over the next two decades, FWS said.

At the same time, environmentalists are promising a federal listing -- which would require federal agencies to consult with FWS to ensure their actions will not jeopardize the lizard while requiring permits to kill or disturb the animals -- would not drive the oil and gas industry out of business.

"The fact that dunes sagebrush lizard habitat spans less than 2 percent of the Permian Basin hasn't stopped oil-polluted politicians from claiming that protecting the lizard will destroy industry," said Taylor McKinnon of the Center for Biological Diversity in February.
TAX POLICY: 

PTC's path forward unclear as senators huddle on extenders 

Nick Juliano, E&E reporter -Wednesday, June 13, 2012

Members of the Senate Finance Committee emerged from an hourlong closed-door meeting yesterday with optimism that a deal on how to handle more than 100 expiring tax provisions -- including a key tax break for wind energy -- could be reached this year even as they acknowledged persistent questions over how quickly agreement could be reached or what form an extenders bill would take.

"It's just a work in progress; let's put it that way," Sen. John Thune (R-S.D.) told reporters after the meeting. "No final decisions, just a very good discussion on a range of issues."

Most senators emerging from the meeting did not discuss the proceedings with reporters who were staking out the Finance Committee hearing room last night, and those who did said the discussion was relatively broad in scope.

Extending the production tax credit for wind energy beyond its scheduled Dec. 31 expiration, which has been the industry's No. 1 goal this year, did come up at the meeting, Sen. Olympia Snowe (R-Maine) told reporters. Snowe said there was some support in the room to "extend it but to phase it out, as well," although it was not clear whether that idea would make it into an extenders package this year.

Sen. Orrin Hatch (R-Utah), the committee's ranking member, said after the meeting that he thought the committee would reach a deal on the extenders, which encompass an array of temporary but often extended tax breaks that affect a broad swath of the economy. But he said that they all would have to move together and win bipartisan agreement.

"Whatever we do, whenever we do it, it's going to have to be a sort of package, and people are going to have to agree," he told reporters after the meeting, "because we can't have a thousand amendments under these circumstances, which if you open it up, that's what you'll get and we'll never get anything done. So we're working on it as we speak."

Earlier yesterday afternoon, Hatch said Congress would be "smart" to deal with the extenders, but he said the debate was more complicated given the huge number of provisions; whereas there were just a handful of extenders to be dealt with several years ago, the number of provisions has ballooned to more than 100. A package should be put together, Hatch said, "with the understanding that we're really going to look at them to determine what we should keep and what we shouldn't."

Before yesterday's meeting, Finance Chairman Max Baucus (D-Mont.) said it was meant to allow committee members to "develop some trust" and start sorting through the extenders to determine what should stay and what should go (E&ENews PM, June 12).

CQ TODAY June 13, 2012 

Wind Supporters Weigh Strategies for Potential Tax Credit Extension

By Geof Koss, CQ Staff

Senate wind-energy backers have found the will — but are still seeking the way — to extend a pivotal production tax credit scheduled to lapse at the end of the year.

While there is general support in both parties for extending the 2-cents-per-kilowatt hour production tax credit for wind power beyond its Dec. 31 expiration, supporters have yet to coalesce around a strategy for doing so.

Phase-Out vs. Extension

Among the issues advocates struggle with are the length of an extension, how it should be paid for and whether an extension should be conditioned on industry agreeing to a phase-out of the 20-year-old incentive.

Sen. John Thune, R-S.D., said Tuesday that an extension will face an uphill fight without an accompanying phase-out deal.

“If you’re trying to get a fairly big-ticket extender passed for another year or two, you probably ought to have a plan about how you’re going to phase-out and get away from the tax incentive because it’s just getting harder and harder in the current budgetary environment to maintain political support for some of these provisions,” said Thune, who last year unsuccessfully tried to broker a deal to extend an expiring tax credit for ethanol producers that would have reduced the payment.

North Dakota Republican John Hoeven said the wind industry is resisting the idea of a phase-out, preferring instead a straight extension like the one included in a bill (S 2201) to extend the credit through 2015 that was offered earlier this year by Charles E. Grassley, R-Iowa.

“Look, they can wait and see if there’s a tax extender bill and see if they’re part of it and go with something like the Grassley two-year extension, or they could try to come up with a plan that includes both a phase-out and a pay-for and see if we could move it now,” Hoeven said.

The American Wind Energy Association (AWEA), a trade group, said Tuesday it is pushing for an immediate one-year extension, which it says will prevent 37,000 manufacturing jobs from being lost next year if the credit expires.

“We’re willing to discuss options for the future,” spokesman Peter Kelley wrote in an emailed statement. “You can’t turn a ship this big in an instant, though.”

The AWEA says a one-year extension would allow time for the next Congress to address a comprehensive tax overhaul and energy legislation, while preventing layoffs.

Colorado Democrat Mark Udall on Tuesday called for Congress to quickly pass a six-month or one-year extension and not wait until a phase-out deal is reached.

“In the meantime, we’ve got to get the thing extended because the wind industry and the supply chain that follows it are already starting to cut back,” said Udall, who plans to come to the floor every day the Senate is in session to highlight the importance of an extension.

He said that any phase-out would have to span at least five years to win his support. Others have suggested a 10-year phase-out period.

Potential Extenders

While conventional wisdom states that the wind incentive, known as the PTC, will be bundled with other expiring tax credits into a year-end package to be taken up in the lame-duck session, Udall said that’s too long to wait.

“If we wait that long, we’ll have damaged the industry,” he said. “I have no doubt.”

Udall suggested the farm bill and student loan legislation were possible vehicles for a quick extension, although he said he currently “has no plans” to offer an extension amendment to the farm policy measure.

Thune said it’s possible that an extenders package could come up in the weeks before the November elections, but said attempting to add the wind credit extension to the farm bill could raise jurisdictional questions and other budgeting issue complications.

“You’d have to have a pretty big vote for it. You’d have to have 60 for sure to do that, and you’d have to have an offset,” he said.

Complicating the prospects for the PTC and other tax incentives are philosophical divides over how — and even whether — extensions should be offset, Thune said, noting that the cost estimates for an extenders package range between $30 billion and $35 billion.

“That’s not going to be an easy lift by any stretch,” he said.

AGRICULTURE: 

Farm bill to be used as tool to dismantle EPA regs -- McConnell 

Amanda Peterka, E&E reporter

Wednesday, June 13, 2012

Senate Minority Leader Mitch McConnell yesterday lambasted the Obama administration over what he called excessive regulation and pointed to the farm bill as a means to overturn U.S. EPA rules.

In remarks to reporters, the Kentucky Republican singled out rules that would broaden the scope of the waters protected under the Clean Water Act, saying the effort would make "any kind of moisture of any kind on your farm subject to EPA regulations." McConnell said he hoped to address the issue and others in amendments to the farm bill currently on the Senate floor.

"We have a number of amendments -- I do and others do -- to offer on the farm bill related to this kind of regulatory overreach," McConnell said. "We hope we get a chance to -- to offer them. But I think those are the kinds of things we want to emphasize as we go through acting on this farm bill."

The Senate tomorrow will begin debate on two amendments on the bill: one from Sen. Jeanne Shaheen (D-N.H.) on the legislation's sugar program and one from Sen. Rand Paul (R-Ky.) on the food stamps programs.

Senate Majority Leader Harry Reid (D-Nev.) last night asked for unanimous consent to begin debate on a package of amendments, but Paul blocked the attempt on the grounds that Reid would not consider his amendment to stop U.S. aid to Pakistan.

"We're on a bill now that simply does not allow something like that to come forward," Reid said.

He added that negotiations would continue on what other amendments would get floor time.

Several have already been filed to the bill to limit the scope of EPA's regulatory reach. Most of them, said Sierra Club's Environmental Quality Program Director Ed Hopkins, seem designed to undermine the Clean Water Act in particular.

"The farm bill is not the venue for undermining the Clean Water Act," Hopkins said. "The Agriculture Committee is not the committee that has jurisdiction for the Clean Water Act. It's another example of senators evading the regular order of business and just try to attach anti-environmental riders to any piece of legislation that has a chance of moving."

Hopkins added that he fears the amendments, should they become attached to the bill, have a chance of sinking the entire $969 billion legislation. The Obama administration has previously criticized environmental riders that have sought to limit the scope of EPA's Clean Water Act activities.

One amendment filed to the farm bill would prohibit the Obama administration from finalizing or using a proposed guidance that seeks to increase the number of streams and wetlands covered by Clean Water Act permitting. Another would prohibit EPA from implementing a number of Clean Water Act definitional guidances and regulations.

Other amendments aimed at EPA target pesticide regulations, numeric nutrient limits, farm dust and milk spills at dairy farms. The controversial "REINS Act," which would require congressional approval of any new regulation that has $100 million or more in total economic impact, has also made an appearance in the list of nearly 200 amendments now filed on the Senate farm bill (Greenwire, June 12).

Just yesterday, Sen. Mike Johanns (R-Neb.) filed a provision that would ban EPA from using aerial surveillance to nab violators of the Clean Water Act on concentrated animal feeding operations (CAFOs).

The entire Nebraska congressional delegation recently sent a letter demanding answers from EPA on the practice, which has earned scorn from cattle ranchers. In an brief interview last week, Johanns said the flyovers were "infuriating."

"I think, from the constituents' standpoint, they feel there's something weird about this, that somewhere in the sky there's an airplane, and they feel spied upon," Johanns said.

Over the past few weeks, EPA officials have defended the agency's flyovers, saying it is a practice that has been done for nearly a decade and that all aerial inspections are backed up by on-farm visits. Environmental organizations that use flyovers as a tool to document possible Clean Water Act violations on CAFOs have said they supported EPA's practice.

"They're [CAFOs] running a business, and like every other business, they should be held accountable for their actions," Michele Merkel, co-director of Food & Water Watch's justice project, said Friday.

Also among the amendments is one that Defenders of Wildlife is labeling "one of the most extreme attacks on endangered species and the Endangered Species Act we've seen in years."

The provision filed by Sen. Mike Lee (R-Utah) would revoke protections for endangered species that are found entirely within the borders of a single state. Among the species that would lose protection are the polar bear in Alaska, the Florida panther, the San Joaquin kit fox in California, the Maryland darter and several of the most endangered plant species.

The amendment is not likely to go far. In four separate cases, courts have held that the Endangered Species Act is constitutional, Patrick Parenteau, an environmental law professor at Vermont Law School, said in an email.

Overall, the legislation would spend $969 billion over the next decade but still cut $23.6 billion from farm programs and eliminate more than 100 program authorizations. Among the changes proposed in the bill are a consolidation of farm conservation programs and a shift from direct subsidies, which tend to favor Southern crops, to an insurance-based safety net for farmers.

The bill also would provide $800 million over the next five years for programs to construct biorefineries and grow feedstocks necessary to build up the country's cellulosic biofuel industry.
AIR POLLUTION: 

Senators tout competing mercury bills ahead of chamber vote 

Jean Chemnick, E&E reporter - Wednesday, June 13, 2012

Senators sounded off yesterday on two dueling proposals that would change how U.S. EPA implements its new mercury rule for power plants.

Environment and Public Works Committee ranking member James Inhofe (R-Okla.) could bring his resolution to the floor any day now to scrap the Clean Air Act rule altogether and prevent EPA from writing a similar one in the future. But a bipartisan pair of senators plan to introduce a bill today or tomorrow with a competing plan: giving industry longer to comply.

Inhofe has said his colleagues' votes will show whether they support the coal industry and the jobs it represents or whether they side with the Obama administration's efforts to end the fossil fuels industry.

"If we don't do this and the rule goes through -- utility MACT -- coal is dead," he said on the floor yesterday.

The Congressional Review Act sets a deadline of Monday for a vote on Inhofe's resolution, but the chamber could agree to bring it up after it finishes work on the farm bill. Inhofe yesterday said he would agree to wait.

His resolution would veto a rule that was finalized in February and is set to take effect in 2015. The standards would require utilities to spend tens of billions of dollars on scrubbers, baghouses and other equipment to reduce their output of mercury, acid gases and other pollutants.

But the agency has estimated the rule will save more than that in avoided health care costs and other benefits.

The utility sector has argued that requiring coal-fired power plants across the country to retrofit at the same time will cause a rush on emissions-reduction equipment and may disrupt reliability.

But Sens. Lamar Alexander (R-Tenn.) and Mark Pryor (D-Ark.) say the answer is not to veto the rule, but to allow utilities extra time to comply with it. The pair plan to offer a bill that would give the sector three additional years -- or a total of six years -- to complete those retrofits.

Alexander said he believes that should address the industry's legitimate concerns.

"The best way to reduce cost is to spread them out over the full six years and let a utility know that if it's going to put pollution control equipment on a coal-fired power plant, it has six full years to pay for it, and not three or four," he said.

Alexander noted that the Clean Air Act allows state governors to provide one additional year for a utility to implement a rule and allows the president to grant an additional two years. Added to the three years provided by EPA, that totals the same six years that he and Pryor are proposing, he said.

Alexander and Pryor plan to ask President Obama to use his authority to delay implementation, even if their bill is unsuccessful.

But their bill only injects some certainty into the process, Alexander said.

"It's the only constructive way to deal with the rule," he added. "The law requires the rule."

The Clean Air Act allows the president to grant an extension if he determines that "technology to implement such standard is not available and that it is in the national security interests of the United States to do so." It requires a report to Congress.

Alexander said his bill with Pryor would be unlikely to come to the floor at the same time as Inhofe's, which is moving under expedited rules.

Pryor, for his part, said on the Senate floor that Inhofe's approach may produce unintended consequences.

Pryor noted that the Congressional Review Act specifies that a resolution of disapproval would bar an agency from writing a rule that is "substantially similar" to the one Congress has vetoed.

"Well, what does that mean in these circumstances?" he asked.

Pryor noted that some supporters of the Oklahoma senator's CRA resolution have said it would "send EPA back to the drawing board" with instructions to write a more limited rule for mercury emissions.

But environmentalists say the resolution would throw out the drawing board, too, by preventing EPA from setting any limits on power plant toxics including mercury.

"Legal experts disagree, and I don't think that that is a chance that we should take," said Pryor.

Political consequences

But Inhofe dismissed the Alexander-Pryor venture as "a cover vote, pure and simple."

"What their bill would do is kill coal, but do it in six years," he said.

He said senators from coal-dependent states like Arkansas and Tennessee -- but especially West Virginia, Pennsylvania and Ohio -- will pay politically for voting against his resolution even if they support Alexander-Pryor.

Sens. Joe Manchin (D-W.Va.) and Ben Nelson (D-Neb.) have said they will support the Inhofe resolution. Sens. Sherrod Brown (D-Ohio) and Jay Rockefeller (D-W.Va.) have said they will oppose it and will probably vote "no" on Alexander-Pryor, too.

But Alexander rejected Inhofe's characterization, saying his bill was actually an attempt to save coal, not to delay its execution. Making it easier for coal plants to participate in a lower-emissions energy portfolio would help the industry survive and thrive, Alexander said. He pointed to the Tennessee Valley Authority, which is already taking steps to reduce its emissions while continuing to use some coal.

"If you want to ensure that coal is a part of a clean energy future, putting on pollution control equipment is the way to do it," he said.

Alexander has introduced legislation numerous times in the past with Sen. Tom Carper (D-Del.) that would have replaced the mercury rule, but it has never been enacted.

His interest in clean air has as much to do with his state's economic development as with its need to address public health issues, Alexander said. As governor, he was concerned that the state's air quality could make it difficult for would-be employers to secure the permits they need to operate in Tennessee.

Alexander said his constituents support his position. "We have 546 coal miners in Tennessee," he said. "They want clean air as well."

But Inhofe said he was not so sure.

"To kill coal in six years is popular in Tennessee?" he said when asked about it.

Inhofe said he was particularly disappointed to lose Pryor's vote on his resolution, calling the Arkansas senator a family friend.

But he said he was not surprised that Alexander had acted as he did.

"He's as stubborn as I am," Inhofe said.

Clean Energy Report

On Eve Of Vote, Inhofe Blasts Planned Bill To Delay Utility MACT Compliance 

June 12, 2012

Sen. James Inhofe (R-OK) is blasting a bill being crafted by Sens. Mark Pryor (D-AR) and Lamar Alexander (R-TN) that would provide six years -- one more than EPA allows for any plant -- for utilities to comply with the agency's utility air toxics rule, highlighting the hurdles Inhofe faces as he seeks a Senate vote on a resolution to kill the rule.

In a Senate floor speech June 12, Inhofe argued that Pryor and Alexander's bill, which he said could be offered as early as June 13, was meant only to provide political cover to lawmakers “who need to appear to be reining in the EPA” and would not address his concern that EPA's maximum achievable control technology (MACT) standard for coal- and oil-fired plants -- also called the mercury and air toxics standard (MATS) -- will kill coal.

Pryor and Alexander's bill is just the latest hurdle for Inhofe's resolution. House lawmakers are currently negotiating a bipartisan measure that would ensure power plants that the Department of Energy (DOE) orders to operate on an emergency basis will not face penalties for violating the MACT or other regulations while running, a measure that would address one of the key criticisms of the rule.

While Pryor and Alexander's bill represents “a clear admission” that EPA's rule is flawed, Inhofe said it would merely “put off the day of execution” for coal. Rather, Inhofe said that the “only one real solution to stop, not just delay, EPA's war on coal” is his Congressional Review Act (CRA) resolution, S. J. Res. 37, that would void the utility MACT.The resolution requires a majority vote in the House and Senate, and President Obama's signature, but Obama is unlikely to sign the measure as he is touting the rule in his re-election bid.

Alexander and Pryor defended their measure in floor speeches later on June 12, with Alexander saying their bill would allow utilities the time they had requested to comply with the rule while at the same time requiring polluters to clean up their emissions. Without the rule, Alexander said it would be difficult for Tennessee to address nonattainment and other air quality issues due to pollution blowing in from other states, meaning worse health and fewer jobs for his constituents.

Pryor also criticized Inhofe's legislation as “wrong” and “over the top,” worrying that the resolution would preclude EPA from moving ahead with a substantially similar rule -- the CRA says that an agency may not reissue a rule “in substantially the same form” after disapproval -- and there is debate over whether EPA could still address air toxics from power plants under the air law if Inhofe's resolution is successful.

Said Pryor, “legal experts disagree, and I don't think that's a chance that we should take.”

Alexander and Pryor also said that they plan to send a letter to President Obama asking him to use Clean Air Act authority to extend the compliance deadlines for the rule for two years, one more than EPA has provided for any plant, which would provide a total compliance window of six years.

During development of the rule, utilities had asked the White House to use authority under section 112(i)(4) that grants authority to exempt sources from compliance if the technology is not available and it is in the “national security interests” of the United States to do so. But environmentalists have argued that such a broad determination is inconsistent with the localized nature of potential reliability issues and the fact that compliance technology is available.

Instead, Obama issued a memo urging EPA to work with a host of other federal and state agencies grid operators and others to “promote early coordinated and orderly planning and execution of the measures needed to implement the . . . rule while maintaining the reliability of the electric power system.”

The “Only Vote”

But Inhofe argued in the floor speech that a vote on Alexander and Pryor's bill is “highly unlikely,” and that the CRA resolution will provide lawmakers to show where they stand on the issue. “This is the only vote. There's no other vote out there,” he said.

CRA resolutions are privileged motions, meaning that Inhofe can bring the measure to the floor without the consent of other lawmakers. While Inhofe said that the measure must be voted on by June 18 consistent with the requirements of the CRA, he said he is open to extending that deadline to allow time for the chamber to work through the Farm bill.

Inhofe also thanked Sens. Joe Manchin (D-WV) and Ben Nelson (D-NE) for their support in the measure, and called on other Democratic senators from states with significant coal-fired fleets to support the bill.

But other Democrats are defending EPA and touting the health benefits of the rule, with Sen. Tom Carper (D-DE) pointing to a June 12 letter from 90 mayors to EPA expressing strong support for the rule. “Mayors are on the front lines of protecting public health and this long overdue safeguard will reap tremendous benefits for our communities,” the mayors write in the letter.

And in report released June 12, Sue Tierney, a former DOE official now with the Analysis Group, says that recent compliance activities and coordination among stakeholders “provide strong evidence that Congress should not seek to delay “ the rule's compliance period and the health benefits it provides.

“Numerous expert studies informed by the actual, flexible elements of the final MATS rule provide evidence to counter the claims that an across-the-board delay of MATS is needed for reliability,” the report says.

The report finds that grid operators in PJM Interconnection and other grid operators expect to have adequate generation resources when the rule's compliance deadline arrives in 2015 and 2016, and that operators in Texas and in the Midwest “are proactively assessing and addressing options to ensure adequate future resources, with measures including reactivating mothballed power plants, adding new transmission, and coordinating retirement- and retrofit-related outages.”

The report also downplays the need to delay the rule by noting that natural gas prices have “rendered many of the Nation’s oldest and least-efficient coal plants uneconomic” and are a key driver in plants' decisions to retire, a point that EPA Administrator Lisa Jackson recently highlighted.

While supporters say EPA is providing flexibility, House lawmakers are concerned that EPA has not yet adequately quantified the rule's costs. In a June 8 letter, House Energy & Commerce Committee Chairman Fred Upton (R-MI), energy panel Chairman Ed Whitfield (R-KY) and others called on EPA to provide an estimate of the rule's non-capital costs, including costs associated with increased electricity rates, rather than the capital cost estimates the agency has calculated so far.

While EPA recently estimated in a May 8 letter that “total capital expenditures to comply with MATS over the relevant projection period will be approximately $35 billion,” Upton and his colleagues argue that more information is needed from EPA beyond capital expenditures, saying that those concerns are “based on the significant electricity price increases that may be triggered in certain regions of the country by this and other recent or pending EPA power sector rules.”

In a related development, EPA air chief Gina McCarthy told a meeting of the Environmental Council of the States June 8 that the agency is going to leave it up to states to determine in what circumstances to grant a fourth compliance year. “I think we try to recognize that state's generally handle this on their own,” McCarthy said. “We've had some requests that we do more at the federal level to guide states on the fourth year. I have totally rejected that opinion. I'm waiting for a state to tell me that, because as an ex-state regulator, I'd rather not be told anything until I ask, so I'm shutting up. But if there is a need or an interest in helping to bridge the gap in communication between the energy world and the environmental world, just ask.” -- Bobby McMahon

Lobbying starts on soot standards, sets stage for summertime brawl 

Gabriel Nelson, E&E reporter - Tuesday, June 12, 2012 

With the Obama administration facing a deadline this week to suggest any changes to the national air quality standards for soot, the pressure is building on all sides.

The American Petroleum Institute got an early start today and opposed any changes, insisting that stricter rules could harm the economy by making it harder to drill for oil and gas in states like Ohio and Pennsylvania.

Meanwhile, large health groups that represent pediatricians, cardiologists and lung doctors are meeting with top administration officials tomorrow to make the case that soot from older diesel engines, power plants and other industrial sources is still killing tens of thousands of Americans every year.

Everything falls now to the White House, which is reviewing the proposal and may tread carefully in an election year in order to avoid the blistering attacks from industry. The administration backed away last summer from stricter standards for ozone, the main ingredient in smog, on concerns that more of the country could fall into "nonattainment," raising the bar for industrial operations that need air pollution permits.

"From a business perspective, when you're creating nonattainment areas, that means noninvestment," said Howard Feldman, the director of regulatory and scientific affairs at API, during a call with reporters this morning.

Sources close to U.S. EPA say they don't know what the administration's proposal will contain or when it will be released. But it may come out by the end of this week, because a federal judge has given EPA Administrator Lisa Jackson until Thursday to sign a proposal and the agency has not asked to extend that deadline.

The standards are meant to prevent people from being exposed to particulate matter, a blend of dust and soot that comes in a variety of sizes. Jackson has said she will focus on the smallest particles.

Several times over the past few years, the agency's staffers and outside science advisers have told Jackson and her predecessors that these fine particles still pose a pervasive public health threat across the country. Health groups such as the American Lung Association pressed for stricter standards, but the administration ran late with its review.

States, environmentalists and health groups sued EPA to force its hand. They struck an agreement this month to make a final decision by Dec. 14, and EPA air chief Gina McCarthy said Friday she feels "very comfortable" about that date.

McCarthy said EPA will also meet this week's due date for a proposal, though she gave no indication of what the agency will suggest. A version of the rule is still under interagency review at the Office of Management and Budget, according to a White House database that tracks the process.

"I think the court recognized that we've been working on it, and it's ready to go," McCarthy told reporters. "They just set a date for that, and we'll be ready."

'Public has a right to know'

Fine particles, called PM 2.5 for short because they're smaller than 2.5 microns in diameter, are now the most pressing of the conventional pollutants that EPA regulates, said Bill Becker, executive director of the National Association of Clean Air Agencies, a group of state and local regulators.

"Of all of the pollutants, the public should be most concerned about exposure to fine particles, because those are the ones that are leading to thousands of premature deaths each year," he said.

Most parts of the United States meet the existing standards, and even the big cities that struggle with fine particles have much cleaner air than their counterparts in places like China. There, faced with a citizen uproar, the Chinese government has pressured American embassies and consulates to stop sending out hourly updates on the levels of fine particles in Beijing, Guangzhou and Shanghai (Greenwire, June 8).

But a series of high-profile epidemiological studies, such as Harvard University's Six Cities Study, have linked fine particles to tens of thousands of deaths even where the air is relatively clean. When the pollution levels spiked in places such as Watertown, Mass.; St. Louis; and Steubenville, Ohio, the number of people dying ticked up by a few percentage points.

Experts say the elderly, the sick and people with respiratory and heart problems face the greatest risk.

Members of the American Public Health Association, American Academy of Pediatrics, American Thoracic Society, American Health Association and National Association of County and City Health Officials, among others, will make their case during tomorrow's meeting at OMB, said Janice Nolen, director of national policy at the American Lung Association.

They hope to avoid a repeat of last year, when President Obama personally intervened to block stricter ozone rules, even though cities wouldn't have needed to clean up their air for years or even decades.

"A lot of folks want to make the point to the White House that it needs to support a strong, protective standard for PM, which is something that we haven't had in a long, long time," Nolen said. "The public has a right to know what levels are safe. And right now, they don't."

EPA is bound by the Clean Air Act to set standards that protect public health with a margin of safety. A unanimous Supreme Court ruling that came down at the beginning of the George W. Bush administration said the agency is not allowed to consider costs.

This makes the standard for fine particles a particularly tricky one. Top officials at EPA have been told by staff experts and outside science advisers that the risk posed by fine particles has no threshold -- in other words, that the air might not be completely safe until there are no fine particles in the air.

Jeff Holmstead, an industry attorney at Bracewell & Giuliani LLP who was previously the air chief at EPA, has said the evidence was quite convincing when, under President George W. Bush, the agency came out with tougher rules to cut the emissions from diesel engines like the ones used in construction equipment.

"It's pretty clear that at least with respect to ozone and PM 2.5, lower is always better," Holmstead said. "It seems as though there are at least subtle effects all the way down to background levels. The effects aren't as serious, and they don't occur in as many people, but it appears, at least for ozone and PM 2.5, that there are always going to be some health effects" E&E Daily, Oct. 5, 2011).

Some of the largest sources are already being cleaned up. New laws and regulations for sources such as power plants, boilers and new diesel engines are expected to lower PM 2.5 emissions by 1 million tons, or 20 percent, within the next few years, API says.

But when the air quality standards get tightened, it triggers a wave of new regulatory actions. State and local governments have to monitor their air and see where they stand, and then come up with plans for meeting the new standards. Those plans can make it more challenging to build or expand a facility with emissions, making the air quality standards a target for large businesses.

The oil industry is worried about new nonattainment areas in places such as Ohio and Pennsylvania, where the rush to drill natural gas from shale formations also holds the risk of air quality problems. EPA has already cracked down on the large diesel engines used at natural gas compressor stations, and "there's no telling what additional rules would be imposed," said Feldman of API.

His trade group wants Jackson to consider a range of options, including leaving the PM 2.5 standards at their current levels. It made that argument yesterday during a meeting at the White House, joined by the National Rural Electric Cooperative Association, National Association of Manufacturers, American Forest and Paper Association, and National Oilseed Processors Association.

Such a step would give the administration the option of backing away from a change to the rules, and if Obama loses his re-election bid in November, it could give a new president the choice of doing nothing without issuing a new proposal.

"We'll have another chance to talk about all the science down the road, and what is convincing and what is not convincing, and what policy judgment the administration should make in setting the standard," Feldman said. "There are no bright lines in all of this. This is a policy judgment."

COAL ASH: 

Lobbying to include bill in transportation conference banning hazardous designation heats up 

Manuel Quinones, E&E reporter - Tuesday, June 12, 2012

The chief executive of a company that uses coal ash in building products is urging lawmakers in the transportation conference committee to embrace language barring U.S. EPA from regulating the material as hazardous.

Headwaters Inc. CEO Kirk Benson's meetings with legislative staff come amid strong lobbying both for and against the inclusion of West Virginia Republican Rep. David McKinley's H.R. 2273 into a long-term highway bill.

"Fly ash is a transportation material," Benson said in an interview yesterday. "And the benefits of the use of fly ash are widespread."

The likes of Benson are battling against environmentalists and even coal boosters like House Transportation Committee ranking member Nick Rahall (D-W.Va.) and Sen. Jay Rockefeller (D-W.Va.), both of whom would rather see a transportation bill pass than fight for environmental riders.

"That's one of the reasons that I'm here," said Benson. "On first blush, people view this as an environmental bill. But it clearly is associated with transportation."

Benson said he met with staffers for lawmakers on both sides of the issue. He is not only trying to convince them that the coal ash measure would be a good idea in a transportation bill, but that it belongs there.

Boosters cite a study by the American Road and Transportation Builders Association that said coal ash use would help the government save more than $100 billion over 20 years in road construction costs because of reduced costs and higher durability.

Benson added, "The use of fly ash as a substitute for portland cement is saving federal and state government about $5 billion every year."

The issue stems from EPA's ongoing rulemaking on the proper means of getting rid of the waste, associated with burning coal and other fossil fuels for energy production. Ash recyclers and utilities that fear the agency will go too far in its determinations are coalescing around the legislation.

"What this bill does is enhance the power of EPA," Benson said. "Actually, it's a great compromise between the two sides."

But Eric Schaeffer, executive director of the Environmental Integrity Project, said the McKinley language and its Senate companion are a thinly veiled way to block EPA's long-delayed process. Other major groups lobbying against the measure include Earthjustice and the Natural Resources Defense Council.

Environmentalists have some key demands that they say the legislation fails to address. They want to begin phasing out all ash ponds, some of them holding billions of gallons of waste, and they want EPA to keep strong oversight authority as opposed to states.

Schaeffer argues that recycling should not be an issue in the debate. Environmentalists don't buy the argument that a potential hazardous designation is already hurting companies like Headwaters.

"I have not seen any evidence of that at all," Schaeffer said in an interview. "The issue on transportation is, they don't need the McKinley bill to do what they want to do."

Statistics compiled by the American Coal Ash Association show a slight decrease in recycling from 2009 to 2010. But environmentalists point to the economy, saying recycling in concrete products, for example, went up.

Still, Benson said his industry has real-world examples of the "hazardous" stigma. He blamed regulatory uncertainty for the company's troubles when refinancing senior debt.

"What I experienced was 13 institutional investors said they would not invest in Headwaters because of this fly ash issue," he said. "If you took the average demand by an institutional investor, that was the equivalent of almost $400 million of demand that we didn't have for our debt, which means we paid more."

Both sides have released dueling studies on the safety or hazards of coal ash. They have also sent letters to conferees trying to convince them about the merits of their arguments.

In one letter, more than 100 groups from around the country expressed opposition to the legislation's inclusion in a transportation bill. Another missive included signatures from 19 Democrats supporting pre-empting EPA.

Headwaters paid the Podesta Group Inc. at least $60,000 during the first quarter of this year to help it lobby on the coal ash issue. The Utility Solid Waste Activities Group is also active on the industry side.

"This is a recycling story that is very positive to the environment," Benson said. "So do we think that the standards associated with the disposal of fly ash should be improved? Absolutely."

But Schaeffer had this to say about their vehicle: "It's a good example of a bill where you can write a lot of words and in the end mean nothing."

Don't blame EPA for industry's problems -- Lisa Jackson 

Manuel Quinones, E&E reporter - Monday, June 11, 2012

U.S. EPA's proposals that would limit emissions from coal-fired power plants are not to blame for the industry's economic miseries, according to EPA Administrator Lisa Jackson.

"So in my opinion the problem for coal right now is entirely economic," Jackson told Grist Magazine in an interview published today.

"The natural gas that this country has and is continuing to develop is cheaper right now on average," she said. "And so people who are making investment decisions are not unmindful of that, how could you expect them to be?"

Gas prices, coupled with an unusually mild winter and spring in the eastern United States and lower-than-expected electricity use, have dealt the coal industry a blow. Earlier this month, the Energy Information Administration said coal's share of power generation dropped to 34 percent, the lowest level since the 1970s.

All this is happening, she said, "at the same time these rules are coming in place that make it clear that you cannot continue to operate a 30-, 40- or 50-year-old plant and not control the pollution that comes with it."

On Friday, Moody's Investors Service Inc. changed its outlook of the coal industry to "negative." The ratings and analysis agency said it expected some of the declines in coal consumption to be permanent.

Moody's said it expects power plant coal demand for U.S. power generation to drop by 100 million tons by 2020. And it blames Jackson's agency for at least some of the troubles.

"A regulatory environment that puts coal at a disadvantage, along with low natural gas prices, have led many utilities to increase or accelerate their scheduled coal-plant retirements," Moody's vice president and senior analyst Anna Zubets-Anderson said in a statement.

"In addition, newly proposed U.S. carbon dioxide regulations would effectively prohibit new coal plants by requiring new projects to adopt technology that is not yet economically feasible," she said.

Coal boosters say that EPA is encouraging the use of carbon capture and sequestration as an emissions control for new coal-fired power plants at a time when the technology is not yet widely available. While environmentalists want government dollars to help develop renewable energy options, fossil fuel backers are pulling for their side, too (E&ENews PM, June 6).

"It's absolutely necessary," Nick Akins, CEO of American Electric Power Co. Inc., told National Journal in an interview published June 2. "Private and public funding need to come together to make sure science is advanced at the commercial scale.

"EPA, with its aggressive treatment of coal-fired generation," Akins added, "has shown you're really in a struggle to get a new coal mine permitted, to get a new coal-fired capacity generator permitted."

Jackson, however, said coal regulations are leveling the playing field through long-overdue pollution control mandates. She touted President Obama's "all of the above" energy message but dismissed people who call for backing away from investments in renewables.

"The future for our country is around clean energy, renewables, and getting that technology perfected and ready at a commercial scale here so we can sell it abroad," she said. "That will make our country stronger and create jobs as well.

"One form of energy has to at least be subject to the same laws as the other forms are," she said. "That's what we've been working on as far as coal. I always tell people, it's not about coal, it's about the pollution that for too long has been associated with coal."

Last week, Alpha Natural Resources Inc. said it would stop mining at four Kentucky sites and idle two coal preparation plants in Pike and Martin counties because of the slowdown in the coal market for power plants. About 150 workers will lose their jobs.

"Unfortunately, while I think it is unlikely, it is my hope that President Obama will see this news and adjust his policies immediately," Rep. Morgan Griffith (R-Va.) said in a statement after Alpha's announcement. "I will continue to fight relentlessly against President Obama and all those who wage war on the coal industry and American jobs."

In her interview, Jackson said her agency works hard to counter talk about a "war on coal" or other criticisms of EPA that she said are based on inaccurate information.

"Because their main sources of information are not really being truthful in how they're giving them information, we spend an awful lot of time trying to explain to people what we're really doing," she said.
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Senate Expected to Begin Farm Bill Debate After Cloture Vote

BNA Snapshot

Congressional Schedule

Senate: Continues on motion to proceed to 2012 farm bill.

House: Not in session for constituent work week.

Committee Highlights: Senate Finance Committee hearing on tax reform and energy policy; Senate Energy and Natural Resources examines clean energy in China; Senate Banking meets on J.P. Morgan loss.

Senators during the week of June 11 are expected to begin debating a new five-year farm policy bill (S. 3240) after moving past a procedural hurdle last week.

The House is in recess for a constituent work week, but will hold two pro forma sessions on June 12 and June 15, meeting both days at 10 a.m.

Throughout the June 11 week, Senate committees have planned meetings on topics that include tax reform, clean energy collaboration with China, J.P. Morgan's recent losses, health care reform, and consideration of fiscal year 2013 appropriations bills.

Farm Policy Debate Set to Begin

After a 90-8 vote June 7 to limit debate on the motion to proceed to the 2012 farm bill, the Senate is set to move to the consideration of the bill early in the week. That means that senators could begin in earnest on the bill as early as June 11, when they convene at 2 p.m.

Senate Agriculture Committee Chair Debbie Stabenow (D-Mich.) last week said she anticipates that the Senate will be debating the farm bill for the next two to three weeks.

As of June 7, more than 70 amendments had been filed to the bill, with more expected. Democratic and Republican leaders will hammer out agreements on which amendments will be up for consideration, but so far those already filed indicate a broad debate on government protection of farmers during a time when Congress is attempting to cut spending and reduce the deficit.

Among the amendments that could be debated include one from Grassley and others that would cut subsidies even further, including those on crop insurance, and limiting loan deficiency payments to peanut growers and other farmers. Sen. John McCain (R-Ariz.) has filed amendments to eliminate subsidies on mohair and popcorn, and one to repeal the federal sugar program, which he said keeps domestic prices higher than world levels with import restrictions and marketing allotments.

The Senate June 11 also will resume consideration of the nomination of Andrew David Hurwitz, of Arizona, to be a U.S. circuit judge for the Ninth Circuit. A vote on a motion to limit debate on the nomination is scheduled to occur at 5:30 p.m. After disposition of the nomination, then the Senate is scheduled to move to the farm bill.

As it usually does on Tuesdays, the Senate will recess from 12:30 p.m. until 2:15 p.m. on June 12 for the weekly party conferences to meet.

Tax Issues

Tax reform and its potential impacts on U.S. energy policy will be the topic of a June 12 hearing before the Senate Finance Committee. The committee is slated to meet at 10 a.m. in Room 215 of the Dirksen Senate Office Building.

The Senate Indian Affairs Committee has scheduled a June 14 hearing to examine the new tax burdens on tribal self-determination. The committee will meet at 2:15 p.m. in Room 628, Dirksen.

Energy Topics

The Senate Energy and Natural Resources Committee meets June 14 to examine the competition and collaboration between the United States and China on clean energy. The committee has planned a 9:30 a.m. hearing in Room 366 of Dirksen.

The Senate Environment and Public Works Committee convenes June 13 to examine two nominees to the Nuclear Regulatory Commission. Nominees Allison Macfarlane and Kristine Svinicki both are scheduled to testify. The hearing begins at 10 a.m. in 406 Dirksen.

Other Meetings

James Dimon, chief executive officer of J.P. Morgan Chase, is set to testify June 13 before the Senate Banking, Housing, and Urban Affairs Committee. Committee members will be examining the breakdown in risk management that caused J.P. Morgan's recent losses. The committee will meet at 10 a.m. in Dirksen G-50.

Attorney General Eric Holder is scheduled to testify before the Senate Judiciary Committee June 12 for an oversight hearing on the U.S. Department of Justice. The full committee meets at 10 a.m. in Dirksen, Room 226.

Curbing waste and fraud in the Medicaid program is on the agenda of a scheduled June 14 Senate Homeland Security and Governmental Affairs panel hearing. Peter Budetti, deputy administrator and director for program integrity at the Centers for Medicare and Medicaid Services, is expected to testify. The Subcommittee on Federal Financial Management, Government Information, Federal Services, and International Security will meet at 10 a.m. in Dirksen Room 342.

Fiscal 2013 Appropriations

Two Senate Appropriations Committee panels will meet June 12 to mark up legislation making fiscal 2013 appropriations to agencies and programs under their respective jurisdictions. The Subcommittee on Labor, Health and Human Services, Education, and Related Agencies is scheduled to meet at 2:30 p.m. in Room 124 of Dirksen. The Subcommittee on Financial Services and General Government will meet at 3:30 p.m. in Dirksen 138.

Meanwhile, Defense Secretary Leon Panetta and Chairman of the Joint Chiefs of Staff Martin Dempsey appear before the Senate Appropriations Subcommittee on Defense on June 13 during a hearing on the fiscal 2013 budget request for the Department of Defense. The subcommittee convenes at 10:30 a.m. in Dirksen, Room 192.
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Electric Industry Files Lawsuit to Overturn FERC Ruling on Demand Response Pricing

Key Development: Electric industry files lawsuit in federal court to overturn FERC rule compensating business customers for reducing power usage.

Potential Impact: Utilities and other power suppliers say FERC's demand response rule would unfairly subsidize large business customers.

Next Steps: Electric industry locked in legal battle with major customers and demand response aggregators over appropriate compensation.

By Lynn Garner

Major segments of the U.S. electric industry have jointly filed a lawsuit in federal court seeking to overturn a Federal Energy Regulatory Commission rulemaking that promotes demand response programs by requiring large retail customers to be paid for not consuming electricity during peak hours (Electric Power Supply Association v. FERC, D.C. Cir., No. 11-1486, filed 6/6/12). 

The lawsuit was filed June 6 in the U.S. Court of Appeals for the District of Columbia Circuit by the Electric Power Supply Association, American Public Power Association, Edison Electric Institute, National Rural Electric Cooperative Association, and Old Dominion Electric Cooperative.

John Shelk, EPSA president, said the filing represents “an unprecedented joint court action for the entire electricity sector.”

The electric industry segments, which rarely act in unison on most issues, say the commission has exceeded its Federal Power Act authority, which extends to wholesale electric markets but not to retail markets.

They argue that FERC's compensation model is flawed and will result in large commercial and industrial customers being subsidized unfairly for reducing their power usage at the expense of power suppliers. This threatens to undermine wholesale power markets, they contend.

Under FERC's rule, a megawatt of electricity saved, or “negawatt,” is priced the same as a megawatt of electricity produced.

Proponents See Energy Resource

Supporters of FERC's Order 745, known as the demand response compensation rule, say it will lead to more energy conservation, more innovative smart grid technologies, and fewer power plant emissions because less generation will be needed.

Establishing a viable demand response program has been one of FERC Chairman Jon Wellinghoff's top priorities during his tenure.

Supporters of the FERC rule say it will remove barriers to demand response programs by treating them like an energy resource.

FERC issued a demand compensation rule for organized wholesale electric markets on March 15, 2011 (51 DER A-38, 3/16/11).

Organized markets refer to regional transmission organizations and independent system operators, which encompass about two-thirds of the country. FERC denied petitions for rehearing Dec. 15.

Law firms representing the electric industry petitioners include King & Spalding LLP, Stinson Morrison Hecker LLP, and Steptoe & Johnson LLP.

The case includes dozens of intervenors, including Wal-Mart Stores Inc., which has implemented demand response programs to reduce its electricity costs.

For More Information

The electric industry lawsuit seeking to overturn FERC's demand response compensation rule is available at http://www.epsa.org/forms/uploadFiles/2182100000053.filename.2012-06-06_EPSA_Open_Br._ECF_Stamp.pdf
